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TRIALS 

OF 

WILLIAM  S.  SMITH, 

AND 

SAMUEL    G.     OGDEN^ 

FOR 

MISDEMEANOURS, 

HAD  IN  THE  CIRCUIT  COURT  OF  THE   UNITED  STATES 
FOR  THE  NEW-YORK  DISTRICT,  IN  JULY,   1806, 

■"*» 'V/.V  <?i|gpRRV!-: ! .' .' .'C*'^ 

WITH    A    PRELIMIXARY    ACCOUNT    OF    THE    PROCnEf)IXCS    OF    TH^ 

SAME    COURT    AGAINST    MESSRS.    SMITH    8c    OGDEX, 

IN    THE    PRECEDING    APRIL     TERM 


THOMAS  LLOYD/  OTfeNOGRAPHER. 


NEW-YORK : 

?SINTED  BY  AND  FOR  I.  RILEY  AND  CO- 
180^ 


C^^ 


District  of  >  ^^  TJ  E  IT  REMEMBERED,  That  on  the  fifth  day  of 
New  York, 3  ^^'  J3  January,  in  the  thirty-first  year  of  tlie  Indepen- 
dence of  the  United  States  of  America,  Isaac  Rilxy,  of  the  said  dis- 
trict, hath  deposited  in  this  office,  the  Title  of  a  Bo(  k,  the  rig-ht  where- 
of he  claims  as  proprietor,  in  the  words  and  fig'ures  following-,  to  wit : 

"  The  Trials  of  William  S.  Smith  and  Samuel  G.  O.s^den,  for  Misde- 
**  meanours,  had  iji  the  Circuit  Court  of  the  United  States,  for  the 
"  New  York  district,  in  July,  1806.  With  a  Preliminary  Account 
*'  of  the  proceeding's  of  the  si.nie  court  ag'Hinst  Messrs.  Smith 
"  and  Ogden  in  the  preceding  April  term.  By  Thomas  Llojd,  Steno- 
"  g-rapher" 

«»®X0^ 

In  CONFORMITY  to  the  Act  of  the  Congress  of  the  United  States, 
entitled,  "  An  Act  for  the  encouragement  of  Learning,  by  securing  the 
"  Copies  of  Maps,  Charts,  and  Books,  to  the  Authors  and  Proprietors 
**  of  such  Copies,  during- the  times  therein  mentioned  ;"  and  also  to  an 
Act,  entitled,  "  An  Act  supplementary  to  an  Act,  entitled,  An  Act  for 
*'  the  encoura,gement  of  Learning,  by  secin-ing  the  copies  of  Maps, 
*'  Charts,  and  Books,  to  the  Authors  and  Propriet  rs  of  such  Copies, 
*'  during- the  times  therein  mentioned,  and  extending-the  benefits  there- 
**  of,  to  the  Arts  of  Desig-ning,  Eng-raving-,  and  etching  historical  and 
"  other  prmts." 

EDWARD  DUNSCOMB, 
Clerk  of  the  District  of  New  York> 


ji>30^ 


«ll 


PRELIMINARY  MATTER, 


At  a  stated  circuit  court  of  the  United  States,  held  for  the  district 
of  JVc-w-  York,  at  the  city  of  Mv^-  York,  in  th>'  second  circuity 
on  Tuesday,  the  \st  day  of  April,   1806,  at  11  o'clock,  A.  M. 

Present, 

The  Hon.  Matthias  B.  Talmadge,  Esq.  Judge  of  the  district 

of  NcNv-iork. 

The  United  States  of  America     Samuel  Mm-o;atroyd  and  Samuel 

versus  ]  Gouverueur,  the  sureties  for  the 

Samiid  G.  Ogden,  defendant,  f  defendant  to  appear  and  answer, 

J  having  come  into  court,   and  by 

tht^r  counsel  prayed  leave  to  surrender  tne  defendant,  in  dis- 
charge of  their  recognizance,  and  that  they  be  discharged  from 
their  recognizance,  which  being  ordered  by  the  court — there- 
upon, on  motion  of  the  attorney  of  the  district,  on  behalf  of  the 
United  States,  thai  the  said  defendant  stand  committed  to  the 
custody  of  the  marshal  of  tins  district,  which  b^i'ii^-  opposed  by 
Mr.  Coiden,  Mr.  Hoifman,  and  Mr.  Emm-jt,  of  counsel  for  the 
defendant,  ''.V>^     ',.''^* 

It  is  thereupon  ordereci  "^^^  the  'c6,i\i:;ty  th^V^^^  said  defendant 
find  sureties  to  abide  the  furthei  onV^r  pf  tnis, court,  or  that  he 
^tand  committed  to  the  custody  of  ihe'marshol  of  the  district. 

And  thereupon  Mr.  Coiden,  onedf  tne  ccunsellbr  the  defend- 
ant, presented,  and  prayed  the  adovVancc  of  a  habeas  corpus  ac? 
sub.  which  being  allowed  by  nis  honour  the  judge  ins^antery 
was  returned  by  the  marshal  of  the  district  with  the  indorsement, 
following,  to  wit : 

"  I  do  hereby  certify,  that  Samuel  G.  Ogden  was  committed 
to  my  custody  the  first  day  of  April,  1806,  by  virtue  of  the  an- 
nexed committitur,  which  is  the  only  cause  of  his  capture  or  de- 
tention." 


C  Commit tiiur  annexed  is' as  follows.) 

At  a  stated  circuit  court  of  the   United   States^  held  for  the  districts 
of  Mnv-York^  at  the  city  of  A'env-York^  in  the  second  circuit,  on 
*     Tuesday  the  1st  day  of  J/iril,  1806,  at  1 1  o*clock,  A,  M. 

Present, 

The  Hon.  Matthias  B.  Talmadge,  Esq.  Judge  of  the  district 
of  New  York. 

The  United  States  of  America     Samuel  Murgatroyd  and  Samuel 

versus  JCouvenieur,     the     sureties    for 

Samuel  G.    Ogden,  defendant,  fthe   defendant  to  appear  and  an- 

=- I '  swer,    having  come  into   court, 

and  by  their  counsel  prayed  leave  to  surrender  the  defendant  in 
discharge  of  their  recognizance,  and  that  they  be  discharged 
from  their  recognizance,  which  being  ordered  by  the  court  ; 
thereupon,  on  motion  of  the  attorney  of  the  district,  on  behalf  of 
the  United  States,  that  the  said  defendant  stand  committed  to 
the  custody  of  the  marshal  of  this  district,  which  bemg  opposed 
by  Mr.  Golden,  Mr.  Hoffman,  and  Mr.  Emmet,  of  counsel  for 
the  defendant. 

It  is  thereupon  ordered  by  the  court,  that  the  said  defendant 
find  sureties  to  abide  the  further  order  of  this  court,  or  that  he 
stand  committed  to  the  custody  of  the  marshal  of  the  district. 

(Copy.) 
EDWARD  DUNSCOMB,  Clerk. 

Mr.  Hoffman,  of  counsel  for  the  defendant,  then  moved  the 
court,  that  the:  defendant  be  discharged  from  the  custody  of  the 
marshal,  which 'being'  opposed,  by  the  attorney  of  the  district, 
and  the  same  having  been  arg-icd  by;  Mr.  Hoffman,  Mr.  Golden, 
and  Mr.  Emmet,"6f  Cou|iseltortltc^i(indant,  and  by  the  attorney 
of  the  district  on-bcljalfraVtIifcpilited  States  ;  thereupon 

It  is  ordered  by^  the  coim,"^t.hat:the  defendant  stand  committed. 

Whereupon :the^;•QOunsejf  to:  the  defendant  offered  surety  for 
the  defendant  to  appear  'a^<^an.swer;  and  thereupon  the  said 
Samuel  G.  Ogden,  and  Samuel  Gouverneur,  of  the  city  of  New 
York,  merchant,  severally  entered  into  a  recognizunce  ;  the  said 
Samuel  G.  Ogden,  in  the  sum  of  ten  thousand  dollars,  and  the 
said  Samuel  Gouverneur  in  the  sum  of  tvventy  thousand  dollars, 
for  the  appearance  of  the  said  Samuel  G.  Ogden. 

Whereupon,  on  reading  and  filing  the  several  depositions  of 
the  said  Samuel  G.  Ogden,  the  defendant,  and  William  S.  Smith, 
it  was  moved  by  Mr.  Golden,  of  counsel  for  the  defendant,  tliat 
certain  examinations  and  depositions  of  the  said  Samuel  G. 
Ogden  and  Vvllliam  S.  Smith,  taken  before  his  honour  the  judge 


et  the  district,  be  siippresse-tl,  and  not  permitted  to  i;-o  to  the 
gr.'.nd  ju:  y,  or  otherwise  used,  on  the  p,round  of  tlieir  having 
been  imp'operiy  and  illei^ally  taken,  which  b. ins^-  opposed  by  the 
atto;-ney  of  the  district,  on  behalf  of  the  Ui;itcd  States,  and  the 
said  motion  beinjj  argued  by  Mr.  Colden-  ol  counsel  for  the  de- 
fendant, and  by  the  attorney  of  tl  e  district  on  behalf  of  the  U. 
States,  and  it  being  assented  to  (by  reas<in  of  the  lateness  of  the 
hour)  by  the  attorney  of  tiie  district,  and  by  the  counsel  for  the 
defendant,  that  the  further  hearing  of  this  motion  be  postponed 
until  to-morrow  morning — it  was  thereupon  ordered  by  tlie 
cou''t,  tnat  the  said  motion  be  put  ofl"  for  furtner  argument,  until 
to-morrow  morning. 

Wednesday y  Jjiril  2^    1806. 
Present,  :y 

The  Hon.  Matthias  B.  Talmadge,   Esq.  Judge  of  the  district 
of  New-\ork. 

The  United  States  of  yimcrica     On  the  n^.otion  (of  yesterday)  of 

versus  /  Mr.   Colden,  of  counsel  for  the 

Samuel  G.    Ogden^  drfcndayit.  |  defendant,  to  su[)press   the  exa- 

'  minations   and  testimony  of  the 

said  Samuel  G.  Ogden  and  William  S.  Smith,  taken  before  the 
judge  of  the  district,  from  going  to  the  grand  jury,  or  being 
otherwise  used — the  furtner  hearing  of  th.is  motion  came  on  this 
day  pursuant  to  the  order  of  yesterday  ;  and  the  same  having  been 
ai-gued  by  INIr.  Hoffman,  Mr.  Emmet,  and  Mr.  Harison,  of 
counsel  for  the  defendant,  and  by  the  attorney  of  the  district,  on 
behalf  of  the  United  States ;  thereupon 
The  Court  takes  time  to  advise. 

Tiiursdau^  Jfiril  3,   1806, 

Present, 

The  Hon.  Matthias  B.  Talmadge,  Esq.  Judge  of  the  district 
of  New -York. 

The  United  States  of  America  -.  On  the  motion  of  Mr.  Colden,  of 

versus  /  counsel  for  the  defendant,  to  sup- 

Samuel  G.  Ggden,  dfendant.     j  press  the  examinations  and  tes- 

■ ^  timony  of  the  said   Samuel  G. 

Ogden  and  William  S.  Smith,  taken  before  the  judge  of  the  dis- 
trict, from  going  to  the  grand  jury,  or  Oeing  otherwise  used. 

The  defendant,  Samuel  G.  Ogden,  appearing  on  his  recogni- 
zance, and  the  said  William  S.  Smith  appearing  by  his  couriScl, 
and  they  having  severally  made  afadavits,  wnich  are  filed,  and  on 


which  they  moved  by  their  counsel,  that  certain  examinations, 
taken  by  the  honourable  Matthias  B.  Tahnadge,  esq.  judge  of 
the  district  court  of  this  district,  and  signed  by  the  said  defend- 
ant and  by  the  said  William  S.  Smith,  before  the  said  judge, 
and  speciiied  in  said  affidavits,  be  ordered  to  be  suppressed,  or 
that  such  order  be  mule  to  prevent  the  yaid  examinations  and  de- 
positions, or  either  of  them,  from  being  used  against  the  said 
William  S.  Smith,  or  either  of  them,  as  evidence  before  the 
grand  jurv,  or  otherwise,  as  to  t:ie  court  shall  seem  fit. 

After  hearing  Mr.  Golden,  Mr.  Hoifman,  Mr.  Emmet,  and 
Mr.  Harison,  in  behalf  of  the  defendant,  and  the  attorney  of  the 
district  for  the  United  States,  and  the  court  having  taken  time  to 
advise  as  to  its  opinion  on  this  modon. 

Doth  now  order,  that  they  take  nothing  by  their  said  motion. 

Monday^  April  7^  1 806. 

Present,  as  before. 

The  grand  jury  came  into  court,  and  presented  to  the  court  an 
indictment  against  Samuel  G.  Ogden  ;  and  an  indictment  against 
William  S.  Smith,  (which  sidd  indictments  are  as  follows  :) 

Circuit  Court  of  th^  United  States  of  America^  for   the   district  o/ 
J'/'ew-York^  in  the  second  circuit. 

District  of  New-York,  to  wit :  The  grand  jurors  of  the  United 
States  of  America,  in  and  for  the  body  of  the  district  of  New- 
York^  upon  their  oath,  present,  that  Samuel  G.  Ogden,  late  of  the 
first  ward  of  the  city  of  New-York,  in  the  district  of  New -York, 
merchant,  did,  on  the  tenth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  six,  within  the  jurisdiction 
of  the  said  United  States,  to  wit,  at  the  city  of  New-York,  in  the 
district  of  New -York,  and  at  the  first  ward  of  the  said  city,  begin 
a  certain  military  expedition  to  be  carried  on  from  thence  against 
the  dominions  of  a  foreign  prince  ;  to  w  it,  the  dominions  of  the 
king  of  Spain  ;  the  said  United  States  then  and  there  being  at 
peace  with  the  said  king  of  Spain,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  to  the  evil  example  of  all  others 
in  like  case  offending,  and  against  the  peace  of  the  said  United 
States  and  their  djgnity  ;  and  the  jurors  aforesaid,  upon  their 
said  oath,  do  farther  present,  that  the  said  Samuel  G.  Ogden, 
afterwards,  to  wit,  on  the  said  tenth  day  of  .January,  inti  e  year  of 
ovu'  Lord  one  thousand  eight  hundred  and  six,  within  tiie  juris- 
diction of  the  said  United  States,  to  wit,  at  the  city  of  New- 
York,  in  the  district  of  Nev/-York,  and  at  tiie  first  ward  of 
the  said  city,  did  set  on  foot  a  certain  military  enterprise,  to  hr> 
carried  on  from  thence  against  the  territory  of  a  foreign  prince  : 


tu  wit,  the  territory  of  the  kiivj:  of  Spain  ;  thx  suitl  king  of  Spain 
then  andtlierc  being  at  peace  with  the  si'id  United  States,  against 
the  form  of  the  statute  in  huch  case  made  and  pro\  idcd,  to  tiie 
evil  example  of  all  others  in  like  case  oillnding,  and  at;ainst  the 
peace  of  the  said  United  St.ites  and  their  dignity  ;  and  the  jurors 
aforesaid,  upon  their  said  oath,  do  faither  present,  that  the  said 
Samuel  G  Ogden,  afterwards  to  wit,  on  th.e  suid  teiitli  day  of  Ja- 
nuarv,  in  the  year  of  our  Lord,  one  tliOUSc'.nd  eight  liundred  and 
six,  wit'iin  the  iurisdicUonof  the  said  United  States,  to  wit,  at 
the  city  of  New-York,  in  the  distiict  of  New-York,  and  at  the  first 
ward  of  the  said  city,  did,  witn  force  and  arms,  set  on  foot  a  cer- 
tain other  military  enterprise,  to  be  carried  on  from  thence  against 
the  territory  of  a  foreign  prince  ;  to  wit,  against  the  province  of 
Caraccas,  in  South  America,  the  said  province  of  Caraccas  then 
and  there  being  the  territory  of  the  king  of  Spain,  and  the  said- 
king  of  Spain  then  and  th.ere  being  at  peace  w  ith  the  said  United 
States,  against  the  form  of  the  statute  in  such  case  made  and  prO' 
vided,  to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  of  the  said  United  States  and  their  dignity  ;  and 
the  jurors  aforesaid,  upon  their  said  oath,  do  farther  present,  that 
the  said  Samuel  G.  Ogden,  afterwards  to  wit,  on  the  said  tenth 
day  of  Januaiy,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  six,  within  the  jurisdiction  of  th.e  said  United  States,  to 
wit,  at  the  city  of  New-York,  in  the  district  of  New-York,  and  at 
the  first  ward  of  the  said  city,  did,  with  force  and  arms,  provide  the 
means,  to  wit,  one  ship  or  vessel,  called  the  Leander,  for  a  cer- 
tain other  military  enterprise,  to  be  carried  on  from  thence 
against  the  dominions  of  a  foreign  prince,  to  Avit,  against  the  dc- 
minions  of  the  king  of  Spain,  in  South  America,  the  said  king 
of  Spain  then  and  there  being  at  peace  with  the  said  United 
States,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  to  the  evil  example  of  all  ctliers  in  like  case  offending, 
and  against  the  peace  of  the  said  United  States  and  their  dignity  ; 
and  the  jurors  aibresaid,  upon  their  said  oath,  do  farther  present, 
that  the  said  Samuel  G.  Ogden,  afterwards  to  wit,  on  the  said 
tenth  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  six,  within  the  jurisdictiori  of  the  said  United  States, 
to  w  it,  at  the  city  of  New-York,  in  the  district  of  New -York,  and 
at  the  first  ward  of  the  said  city,  did,  with  force  and  arms,  pre- 
pare tiie  means,  to  wit,  one  otlser  ship  or  vessel,  called  the  Lean- 
der, one  hundred  and  lifty  men,  thirty  camion,  five  hundred  mus- 
kets, four  thousand  pikes,  thirty  tons  of  cannon  balls,  one  hundred 
swords,  and  one  liundred  and  fifty  quarter  casks  of  gun-powder, 
for  a  certain  other  military  expedition,  to  be  carried  on  from 
thence  against  the  province  of  Caraccas,  in  South  America,  the 
s-id  province  of  Caraccas  then  and  tliere  being  the  territory  of  a 
foreign  prince,  to  wit,  the  territory  of  the  king  of  Sp;.in,  and  the 
zcld  king  of  Spain  then  and  there  being  at  peace  'witli  the  said 


United  States,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  to  the  evil  example  of  all  others  in  like  case  offend- 
in?^,  and  against  the  peace  of  the  said  United  States  and  their 
dii2jnity;  and  the  jurors  aforesaid,  upon  their  said  oath,  do  further 
present,  that  the  said  Samuel  G.  Ogden,  afterwards  to  wit,  on  the 
said  tenth  day  of  January^  in  the  year  of  our  Lord  one  thousand 
ei^ijt  hundred  and  six,  within  the  jurisdiction  of  the  said  United 
States,  to  wit,  at  the  city  of  New-York,  in  the  district  of  New- 
York,  and  at  the  first  ward  of  the  said  chy,  did,  with  force  and 
arms,  provide  the  means,  to  wit,  one  other  ship  or  vessel  called 
the  Leander,  one  hundred  and  fifty  men,  whose  names  are  to  the 
jurors  aforesaid  yet  unknoAvn,  thirty  cannon,  five  hundred  mus- 
kets, four  thousand  pikes,  thirty  tons  of  cannon  balls,  one  hun- 
dred swords,  and  one  hundred  and  fifty  quarter  casks  of  gun-pow- 
der for  a  certain  other  military  expedition,  to  be  carried  on  from 
thence  against  the  dominions  of  some  foreign  state  to  the  jurors 
aforesaid  yet  unknown,  with  whom  the  United  States  were  then 
and  there  at  peace,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace  of  the  said  United  States  and 
their  dignity  ;  and  the  jurors  aforesaid,  upon  their  said  oath,  do 
farther  present,  that  the  said  Samuel  G.  Ogden,  afterwards  to  wit, 
on  the  said  tenth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  six,  within  the  jurisdiction  of  the 
said  United  States,  to  wit,  at  the  city  of  New- York,  in  the 
district  of  New-York,  and  at  the  first  ward  of  the  said  city,  did, 
with  force  and  arms,  set  on  foot  a  certain  other  military  enterprise, 
to  be  carried  on  from  thence  against  the  dominions  of  some  fo- 
reign state,  to  the  jurors  aforesaid  yet  unknown,  with  whom  the 
said  United  States  were  then  and  there  at  peace,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  to  the  evil  example 
of  all  others  in  like  case  offending,  and  against  the  peace  of  tho 
said  United  States  and  their  dignity. 

Nathan  Sanfokd,  attorney  of  the  United  States  fop 
the  district  of  New- York. 
Endorsed. 


Circuit  court  of  the  United  States  for  the  district  of  JVbiv-York^  in 
the  second  circuit. 

The  United  States  of  America  ^  Indictment. 

versus  I         Sanford,  Attorney,  U.  S. 


] 


Samuel  G.  Ogden.  [       A  true  bill — Nicholas  i  ish 

Filed  April  7,  1806. 


DuNscoMB,  Clerk. 
The  defendant  upon  this  indictment  pleads  Not  Guilty. 
^iri^  iO,  1806  DuNscoMB,  Clerk 


IX 

Circuit  Court  of  the  United  States  of  Jmenca^  for   the  dint  net  of 
jXevj-York.,  in  the  second  circuit. 

District  of  New-York,  to  wit  :  T!ie  grand  juroi's  of  the  United 
States  of  America,  in  and  for  the  body  of  the  district  of  New- 
Yorli,  upon  their  oath,  present,  that  William  S.  Smith,  late  of  the 
first  ward  of  the  city  of  Xew-York,  in  the  district  of  New-York,  sur- 
veyor of  the  customs,  did,on  the  10th  day  of  Jan.  in  the  year  of  our 
Lord  one  tliousand  eight  hundred  and  six,  within  the  jurisdiction 
of  the  said  United  Slates,  to  wit,  at  the  city  of  New-York,  in  the 
district  of  New- York,  and  at  the  first  ward  of  the  said  city,  begin 
a  certain  military  expedition  to  be  carried  on  from  thence  against 
the  dominions  of  a  foreign  prince  ;  to  wit,  the  dominions  of  the 
king  of  Spain  ;  the  said  United  States  then  and  there  being  at 
peace  with  the  said  king  of  Spain,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  to  the  evil  example  of  all  others 
in  like  case  offending,  and  against  the  peace  of  the  said  United 
States  and  their  dignity  ;  and  the  jurors  aforesaid,  upon  their 
said  oath,  do  fartlier  present,  that  the  said  \Yiiliam  S.  Smith, 
afterwards,  to  wit,  on  the  said  tenth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  six,  wit.iin  the  juris- 
diction of  the  said  United  States,  to  wit,  at  the  city  of  New- 
York,  in  the  district  of  New-York,  and  at  the  first  ward  of 
the  said  city,  did  set  on  foot  a  certain  military  enterprise,  to  be 
carried  on  from  thence  against  the  territory  of  a  foreign  prince  ; 
to  wit,  the  territory  of  the  king  of  Spain  ;  tlie  said  king  of  Spain 
then  and  there  being  at  peace  with  the  said  United  States,  against 
the  form  of  tl;e  statute  in  such  case  made  and  provided,  to  the 
evil  example  of  all  others  in  Uke  case  offending,  and  against  the 
peace  of  the  said  United  States  and  their  dignity  ;  and  the  jurors 
aforesaid,  upon  their  said  oath,  do  farther  present,  tliat  the  s^iid 
William  S,  Smith,  afterwards,  to  wit,  on  the  said  tenth  day  of  Ja- 
nuary, in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
six,  within  the  jurisdiction  of  the  said  United  States,  to  wit,  at 
the  city  of  New-York,  in  the  district  of  New-York,  and  at  the  first 
ward  of  the  said  city,  did,  with  force  and  arms,  set  on  foot  a  cer» 
tain  other  military  enterprise,  to  be  carried  on  from  thence  against 
the  territory  of  a  foreign  prince  ;  to  wit,  against  the  province  oi 
Caraccas,  in  South  America,  the  said  province  of  Caraccas  then 
and  there  being  the  territory  of  the  king  of  Spain,  and  the  said 
king  of  Spain  then  and  there  being  at  peace  with  the  said  Unites? 
States,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  of  the  said  United  States  and  tiieir  dignity  ;  and 
the  jurors  aforesaid,  upon  their  said  oath,  do  farther  present,  that 
the  said  William  S.  Smith,  afterwards  to  wit,  on  the  said  tenth 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  six,  within  the  jurisdiction  of  the  said  United  States,  to 


^it,  at  the  city  of  New-York,  in  the  district  of  New-York,  and  at 
the  first  ward  of  the  said  city,  did,  with  force  and  arms,  provide  the 
means,  to  wit,  thirty  men  and  three  hundred  dollars  in  money,  for 
a  certain  other  Hiililary  enterprise,  to  he  carried  on  from  thence 
against  the  dominions  of  a  foreign  prince,  to  \i?it,  against  the  do- 
minions of  the  king  of  Spain,  in  South  America,  the  said  king 
of  Spain  then  and  there  being  at  peace  with  the  said  United 
States,  against  the  foim  of  the  statute  in  such  case  made  and 
provided,  to  the  evil  example  of  all  others  in  like  case  offending, 
and  against  the  peace  of  the  said  United  States  and  their  dignity  ; 
and  the  jurors  aforesaid,  upon  their  said  oath,  do  farther  present, 
that  the  said  William  S.  Smith,  afterwards  to  wit,  on  the  said 
tenth  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  six,  within  the  jurisdiction  of  the  said  United  States, 
to  wit,  at  the  city  of  New-York,  in  the  district  of  New-York,  and 
at  the  first  ward  of  the  said  city,  did,  with  force  and  arms,  pre- 
pare the  means,  to  wit,  30  men  and  300  dollars  in  money, 
for  a  certain  other  military  expedition,  to  be  carried  on  from 
thence  against  the  province  of  Caraccas,  in  South  America,  the 
said  province  of  Caraccas  then  and  tliere  being  the  territory  of  a 
foreign  prince,  to  wit,  the  territory  of  the  king  of  Spain,  and  the 
said  king  of  Spain  then  and  there  being  at  peace  with  the  said 
United  States,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  to  the  evil  example  of  all  others  in  like  case  ofiend- 
ing,  and  against  the  peace  of  the  said  United  States  and  their 
dignity  ;  and  the  jurors  aforesaid,  upon  their  said  oath,  do  farther 
\jrcsent,  tliut  the  s;iid  William  S.  Smith,  afterwards,  to  wit,  on  the 
said  tenth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  six,  within  the  jurisdiction  of  the  said  United 
States,  to  wit,  at  the  city  of  New-\'ork,  in  the  district  of  New- 
York,  and  at  the  first  ward  of  the  said  city,  did,  with  force  and 
arms,  provide  tlic  means,  to  wit,  thirty  men,  whose  names  are 
to  the  jurors  aforesaid  yet  unknown,*  and  300  dollars  in  money, 
for  a  certain  other  military  expedidon,  to  be  carried  on  from 
thence  against  the  doniinions  of  some  foreign  state  to  the  jurors 
aforesaid  yet  unknown,  with  whom  the  said  U.  States  were  then 
and  there  at  peace,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  to  the  evil  example  of  all  others  in  like  case 
ofTenciing,  and  against  the  peace  of  the  said  United  States  and 
their  digrrlty  ;  and  the  jurors  aforesaid,  upon  their  said  oath,  do 
farther  present,  that  the  shid  William  S.  Smith,  afterwards,  to  wit, 
c.-s  the  said  tenth  day  of  Januaiy,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  six,  within  the  jurisdiction  of  the 
said  United  States,  to  wit,  at  the  city  of  New-York,  in  the 
district  of  New-York,  and  at  the  first  ward  of  the  said  city,  did, 
vv'itli  force  and  arms,  set  on  foot  a  certain  other  military  enterprise, 
to  be  carried  on  iVom  thence  against  tiie  dominions  of  some  fo- 
reign state,  to  the  jurors  aforesaid  yet  unknown,  with  whom  the 
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said  United  States  wei*e  then  and  there  at  peace,  ag-ainst  the  form 
of  the  statute  in  sucli  case  made  and  provided,  to  tlic  evil  example 
of  all  others  in  like  case  ofiendint^,  and  ai^ainst  the  peace  of  the 
baid  United  States  and  their  dig-niiy. 

Nathan  Saxford,  attorney  of  the  United  States  for 
the  district  of  New-York. 
Endorsed. 

Circuit  court  of  the  United  States-   of  .America  for  the  district  of 
the  second  circuit. 

The  United  States  cf  ,imcrica-^  Indictment. 

versus  (         Sanford,  Attorney,  U.  S. 


} 


jrHliam  S.  Smith.  [       A  true  bill — Nicholas  Fish. 

Hkd  April  7,  1806. 


DuNscoMB,  Clerk. 
The  defendant  upon  this  indictment  pleads  Not  Cuilty. 
f^Jiril  10,  1806.  DuxscoMB,  Clerk 


The  United  States   of  America  -.  On  motion  of  the  attorney  of  the 
versus  (  district,  the  defendant  was  called 


/  distric 
I  on   hit 


William  S.  Smith.  Ton   his  several  recos^nizances  to 

appear  and   answer,    and  to  ap- 


pear and  testify  at  this  court  ;  wliereupon,  and  on  motion  of  Mr. 
Colden,  of  counsel  for  the  defendant,  and  on  readint^  and  filing  a 
certificate  of  Joseph  C'onstant,  sheriff  for  the  city  and  county  of 
New- York,  stathig,  "that  the  said  William  S.  Smith  is  in  his 
actual  custody,  at  the  suit  of  John  Donaldson,  on  a  ca  sa^  for  the 
simi  of  S2526  23-100,  and  at  the  suit  of  John  Liviuj^ston  on  a 
cafiias  ad  resjiondtmdum^  for  the  sum  of  t)*;.^liteen  hundred  dollars  ; 
and  further  stating,  "  that  the  defendant  havini^  t^iven  the  secu- 
rity by  the  laws  of  the  state  of  New-York  required,  has  the  li- 
berties of  the  prison  of  the  city  and  county  of  Nevv-Y^ork  ;'*  and 
praying,  that  the  said  defendant  and  his  sureties  be  dischar^^ed 
from  his  and  their  recognizances,  which  being  ordered  by  the 
court. 

Thereupon,  on  motion  of  the  attorney  of  the  district^  it  is  or- 
dered by  the  court,  that  a  bench  warrant  issue  to  the  marshal  of 
the  district,  to  bring  in  the  body  of  the  said  defendant  instanter^ 
to  answer  to  his  indictment. 

The  marshal  returns  upon  the  said  warrant  to  him  directed, 
and  delivered  as  follows,  to  wit : 

"  I  certify  the  within  named  William  S.  Smith  is  a  prisoner 
in  my  actual  custody,  by  virtue  of  a  cahias  ad  satisfaciendum. 
issued  out  of  tb.e  supreme  court  of  this  state. 

JOSEPH  CONSTANT,  sherifT. 

.VeW'York,  Jjiril  7 ,  IgOG," 
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«'  I  certify,  that  the  within  named  William  S.  Smith  is  in  cus- 
tody of  the  sheriff  of  the  city  and  county  of  New-York,  and  that 
by  virtue  of  a  capias  ad  satisfaciendum^  issued  out  of  tlie  supreme 
court  of  this  state. 

JOHN  SWARTWOUT,  marshal.      " 

Menv  York^  Ajiril7^   1806." 

Whereupon,  and  on  motion  of  the  attorney  of  the  district,  it 
is  considered  by  the  court,  that  the  said  return  is  not  sufficient ; 
and  the  court  doth  thereupon  order,  that  the  marshal  bring  in  the 
body  of  the  said  William  S.  Smith,  as  directed  by  the  said  war- 
rant. 

Tuesday,  April  8,  1806. 

Present,  as  before. 


The  United  States  of  America^  On  indictment.      The   marshal 

versus  /  returns  upon  the  bench  warrant, 

William  S.  Smith.  I  which  issued  agahist  the  defend- 

—  '^  ant,  "  Not  found  ;"  whereupon, 

and  on  motion  of  the  attorney  of  the  district, 

It  is  ordered  by  the  court,  that  the  marshal  make  a  better  re- 
turn ;  and  thereupon  the  marshal  prayed  leave  to  amend  his  re- 
turn, which  was  ordered  by  the  court. 


The  attorney  of  the  district  presented  to  tlie  court,  and  prayed 
the  allowance  of  a  habeas  cor/ms  to  be  directed  to  the  sheriff  of 
the  city  and  county  of  New-York,  to  bring  William  S.  Smith  into 
court,  to  testify  as  a  witness  on  behalf  of  the  United  States,  on 
an  indictment  found  against  Samuel  G.  Ogden,  which  being  al- 
lowed by  his  honour  the  judge  i7istanter  ;  thereupon  the  said 
William  S.  Smith  was  brought  into  court  by  the  said  sheriff 
upon  the  said  habeas  corpus  ad  testificandmn  ;  and  thei'eupon  the 
attorney  of  the  district  moved,  that  the  marshal  execute  the 
bench  warrant  against  the  said  William  S.  Smith. 

The  marshal  thereupon  applied  to  the  court,  which  directed 
that  the  marshal  should  execute  the  said  warrant ;  and  there- 
upon the  marshal  returned  upon  the  said  Avarrant  as  follows,  to 
wit: 

"  I  certify,  that  the  within  named  William  S.  Smith  is  in  my 
•actual  custody,  being  taken  in  court. 

JOHN  SWARTWOUT,  marshal. 

Miu  York,  April  8,   1806." 

And  thereupon  the  attorney  of  the  district  moved,  that  the 
said  defendant,  William  S.  Smith,  be  arraigned  on  his  indict- 
ment, which  .being  opposed  by  the  counsel  for  the  said  defend- 
ant, "  For  that  the  said  defendant  was  brought  into  court  upon 
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the  said  habeas  cor'nitt^  to  testify  on  belialf  of  the  United  States 
on  an  iniictmcnt  u^aiiist  Sauiuol  G.  Os^^den,  aiul  that  the  said 
Samuel  (i.  Oudcn  had  not  plead  to  the  sai.l  indictment,  and  that 
the  s«id  hub  ufi  cor/'us  wus  an  abuse  of  tne  pi-ocess  of  tnis 
court,  and  tiuit  tiie  arrest  of  the  defendant  by  the  mars' lal,  as 
above  stated,  was  ille<^-al,  and  that  t  le  defendant  ou.Lyht  to  be  dis- 
char.^ed  therefrom,  wiich  bjiiii;  ari^ucd  by  tie  co»insvi  for  the 
defendant,  and  by  t!ie  attorney  of  the  cisuict,  and  Air.  Edwards, 
of  counsel  for  tlie  United  States  ;  tlierefore, 

It  is  considered  by  tue  coun,  that  the  said  defrnl.nt,  W  illiam 
S.  Smith,  cannot  be  arrai-;ned  on  his  indictment,  uiiili  le  is  dis- 
posed of  as  a  witness,  for  which  he  was  brought  into  court. 

Whereupon  the  attorney  of  the  district  declared  to  trie  court, 
that  he  did  not  want  the  defendant's  testimony  at  this  time,  and 
prayed  tnat  he  be  ordered  to  plead  to  his  imlictment,  wiiich  was 
opposed  by  the  defendant's  counsel  ;  thercuijon, 

It  is  ordered  by  the  court,  that  the  defendant  plead  to  his  in- 
dictment. 

And  the  said  indictment  beinp;  read,  thereupon  the  defendant 
filed  his  plea  in  abatement  to  the  said  indictment,  sworn  to  in 
open  court,  wnicn  plea  was  also   read. 


The  United  States  of  J m erica  On  indictment. — The  defendant 
versus  i  being-  called  on  his  recoc^nizance 
Samuel  G.  Ogden.  (appeared,  and  the  indictment 
^  beint^  read,  tliereupon  the  de- 
fendant filed  his  plea  in  ab..tement  to  the  said  indictment,  sworn 
to  in  open  com  t,  which  plea  was  also  read. 


The  United  States  of  America  ^  On  indictment. — The  defendant, 

versus  /  W  iiTKim    S.    Smith,    being    re- 

Wi  Hi  am  S.  Smith.  j"  turned   by  the    marshal    of  the 

-^  district  in  custody  ;  on  motion  of 

the  attoniey  of  the  district. 

It  is  ordered   by    the   court,  that   the  said  William  S.  Smith 
stand  committed  to  tiie  custody  of  the  niarsaal  of  this  district. 


XVediiesday,  Aprils,  1806. 
Present,  as  before. 


^he  United  States  of  America, 


On  indictments. — The  Litto>Qcv 


versus  of  the  district,  on  behalf  of  th^ 

Samuel  G.  Ogden.  United  States,  filed   his    several 

„ .demurrers  to  the  several  pleas  of 

The  same  '^the    defendants;    and    it    being 

versus  agreed  by   the  parties,    and   or- 

William  S.  Smith.  dered  by  the  court,  that  the  ar- 

^  gument  upon  the  said  several  pleas 

and  demurrers  be  heard  together  ;  thereupon,  on   motion  of  the  ■ 
attorney  of  ti)e  district, 

It  was  further  ordered  by  the  court,  that  the  defendant,  Wil- 
liam S.  Smith,  v/ho  was  yesterday  committed  to  the  custody  of 
the  marslvdl  of  this  district,  be  brouglit  up  by  the  said  marshal ; 

Whereupon  a  copy  of  the  said  order  was  delivered  to  the  mar- 
shal, and  the  marshal  returned  upon  the  said  order,  that  the  said 
William  S.  Smith  is  present  in  court,  in  pursu|ince  of  the  said 
order  ;  whereupo.i  the  attorney  of  the  district  moved,  that  the 
•said  several  defendants  reply  instanter  to  the  said  several  demur- 
rers filed  to  their  several  pleas,  and  thereupon  Mr.  Colden,  of 
counsel  for  the  defendants,  prayed  for  time  to  join  in  demurrer, 
which  was  refused  by  the  court,  and  thereupon  the  defendants  se- 
verally plead  ore  teniis^  that  their  several  pleas  are  good,  and 
thereupon  the  attorney  of  the  district  prayed  leave  to  bring  on 
the  argument  on  the  several  pleas  and  demurrers,  whereupon 
the  counsel  for  the  defendant  asked  for  time  until  to-morrow 
morning,  which  was  opposed  by  the  attorney  of  the  district ; 
and  the  same  being  argued  by  the  counsel  for  the  defendants,  and 
by  the  attorney  of  the  district ; 

Thereupon,  it  is  ordered  by  the  court,  that  the  defendant's 
counsel  have  time  until  half  after  three  o'clock  this  afternoon, 
and  that  the  argument  upon  the  said  pleas  and  demurrers  be  then 
heard. 

Mr.  Cadwallader  D.  Colden,  one  of  the  counsellors  of  this 
court,  having  used  in  argument  this  expression  (in  a  manner 
deemed  impressively  contemptuous)  that  he  "  hojud  to  be  able 
to  convince  even  this  court,''  was  called  upon  by  the  court  to  apo- 
logise for  these  expressions,  or  to  explain  and  qualify  them  in 
such  a  manner  as  mc>.y  be  satisfactory  to  the  court,  that  they 
were  not  used  in  disrespect  to  tiie  court,  and  he  having  reiused  so 
to  do,  he  was  considered  by  the  court  as  in  contempt  of  this 
court ;  and  thereupon, 

'  It  is  ordered  ])y  the  court,  that  the  said  Cadwallader  D.  Colden, 
be  committed  to  the  actual  custody  of  tlie  marshal  of  tins  dis- 
uict  for  his  contumacy  and  contempt  of  this  court. 


The  court  havini^;  received  from  Mr.  Colden  an  cxplanatiolij 
■which  appeared  to  the  court  sutislactory, 

It  is  ortlcred  by  tlic  court,  that  lie  be  discharged  from  the  cus- 
tody of  the  marshal. 


William  S.   Smith,  bound  by  recognizance  to  appear  and  an- 
swer, and  also  to  appearand  testify.  Sec.  S;.c. 

The  United  States  of  America^  On  indictments. The  argu- 
ments ujion  several  pleas  and  de- 
murrers in  these  several  causes, 
came  on  to  be  further  heard  ;  and 
the  said  several  pleas  and  de- 
murrers being  argued  by  the 
counsel  for  the  defendants,  and 
by   the  attorney  of  the   district. 


versus 
Samuel  G.  Ogdcrt. 


The  same 

versus 

JVilliam  S.  Smith. 


and  Mr.  Edwards,  of  counsel  for  the  United  States — thereupon 
The  court  takes  time  to  advise. 

Thursday,  .Ijiril  10,   1806. 

Present,  as  before. 

fhe  United  States  of  .hnerica     On   indictments. The    court 

versus  j  having  taken  time  to  advise  as 

Samuel  G.  Ogden.  to  its  judgment  upon  the  several 

•  pleas  and  dcmurrei-s  filed  in  these 

The  same  rseveral  causes,  doth  now  order, 

versus  That     the     detlndant's     several 

William  S.  Smith.  pleas  be  overruled    07i  the  merits^ 

^ -J  and  that  the  defendants  severally 

plead  in  chief  to  their  several  indictments. 

The  defendant,  Samuel  G.  Ogden,  being  called  on  his  recogni- 
zance, appeared. — On  motion  of  the  attorney  of  the  district,  that 
the  defendant,  William  S.  Smith,  be  called  on  his  several  recog- 
nizances to  appear  and  ansu^er,  and  to  appear  and  testify,  and  in 
case  of  his  not  appearing,  that  his  several  recognizances  be  for- 
feited, which  being  opposed  by  Mr.  Colden,  of  counsel  for  the 
said  William  S.  Smith,  and  upcn  his  suggesting  to  the  court, 
that  the  said  \v'il]iam  S.  Smith  was  in  the  custody  of  the  sheriff 
of  the  city  ar.d  county  of  New- York,  and  praying  that  the  said 
William  S.  Smith  and  his  sureties  be  discharged  from  his  and 
their  recognizances  for  the  appearance  of  the  said  William  S. 
Smith, 

It  is  ordered  by  the  court,  that  the  said  several  recognizances 
be  vacated. 

Thereupon,  on  motion  cftbe  attorney  of  tlie  district. 

It  is  ordered  by  the  court,  that  a  bench  warrant  issue  to  the 
raarshul  of  the  district,  to  bring  in  the  body  of  the  said  defendant, 
William  S.  Smith,  ijiatanter,  toanfiV>'er  the  indictment. 
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The  marshal  returns,  upon  the  said  warrant  to  hira  directed 
and  delivered,  "  That  in  obedience  to  the  si.id  v/arrant,  he  had  the 
said  William  S.  Smith  present  in  court,  and  in  his  custody.'* 
Whereupon,  on  motion  of  the  attorney  of  the  district. 

Ordered  judgment  against  the  said  defendants,  upon  the  said 
several  demurrers. 

Whereupon  Mr.  Golden,  of  counsel  for  the  defendants,  prayed 
leave  to  amend  tlie  said  several  pleas  in  abatement,  which  beings 
opposed  by  the  attorney  of  the  district, 

It  is  ordsrred  by  the  court,  that  the  defendants  take  nothing  by 
the  said  motion. 

Mr.  Golden  thereupon  prayed  the  court,  that  the  several  in- 
dictments be  qu  ;s;ied  upon  the  evidence  before  the  court,  which 
motion  was  overruled  by  the  court. 

On  motion  of  the  attorney  of  the  district. 

It  is  ordered  by  the  court,  that  the  said  defendants  severally 
plead  in  chief  to  their  several  indictments.     Whereupon, 

The  said  defendants  severally  plead  Not  Guilty. 

And  thereupon  the  attorney  of  the  district,  on  behalf  of  the  U. 
States,  moved  for  leave  to  proceed  to  the  trial  of  the  said  several 
indictments. 

Whereupon,  on  motion  of  Mr.  Golden,  of  counsel  for  the  de- 
fendant,  and  on  readin,^-  and  fiiinsi  the  several  depositions  of  the 
said  defendants,  stating,  "  That  James  Madison,  of  the  city  of 
Wasiiington,  William  Duncanson,  of  the  same  place,  and  Doctor 
Thornton,  of  the  same  place-,  Thomas  Lewis,  now  master  of  the 
ship  Leander,  and  Jonathan  S.  Smith,  supercargo  of  the  ship 
Leander,  will  be  material  witnesses  for  the  said  defendants  in  the 
trial  of  the  said  several  indictments,  as  they  are  advised  and  be- 
lieve to  be  true,  and  that  tiiey  cannot  saf-ly  proceed  to  the  trial 
thereof,  without  the  testimony  of  them  the  said  James  Madison, 
William  M.  Duncanson,  and  Dr.  Thornton,  Thomas  Lewis  and 
Jonathan  S.  Smith  ;  and  further  stating,  that  the  distance  of  the 
place  of  residence  of  the  said  James  Madison,  William  M.  Dun- 
canson, and  Dr.  Thornton,  is  so  great,  that  tlieir  attendance  could 
not  have  been  procured  at  this  city  since  the  said  indictments  were 
found,  and  that  they  expect  to  be  able  to  procure  the  presence  of 
the  said  James  Madison,  William  M.  Duncanson,  and  Dr.  Thorn- 
ton, or  the  benefit  of  their  testimony,  by  the  next  sitting  of  the 
circuit  court  of  the  United  States  for  the  district  of  New-York  ; 
and  that  they  have  every  reason  to  tliink,  and  do  verily  believe, 
that  the  said  Jonathan  S.  Smith  and  Thomas  Lewis,  v.ill  return  to 
the  United  States  by  the  ninth  of  September  next,  and  the  de- 
fendants will  be  able  to  procure  their  attendance,  or  the  benefit  of 
their  testimony,  at  the  next  circuit  court  of  the  United  States  for 
the  district  of  New-York."  Thereupcn  Mr.  Golden,  of  counsel 
for  the  said  defendants,  prayed  the  court,  that  the  trial  of  the  said 


several  indutments  be  put  o(l'  until  the  next  stated  tei  m  of  this 
court,  to  be  held  on  the  first  dav  ol'  Septembjr  next.  And  there- 
upon the  uttorney  of  the  district,  oil  behalf  of  the  United  States, 
asked  leave  for  tiniL-  to  consider  the  said  motion  ; 

Whereupon,  it  is  ordered  by  the  court,  that  he  have  until  to- 
morrow mornin;^  to  reply  to  the  said  motion. 

The  defendant,  WiUiani  S.  S.nith,  bcin^^  returned  by  the  mar, 
shalof  the  district,  in  custody,  and  beinr^  in  court, 

Thereupon,  on  motion  ol"  the  attorney  of  the  district,  it  is  or 
dered  by  the  court,  that  the  said  William  S.  Smith  stand  com- 
mitted to  the  custody  of  the  marshal  of  thisdistricl. 

Friday^  J/irit  II,  1806. 

Present,  as  before. 


Tht  United  States  of  jimerlca-y 


versus 
Samuel  G.  Ogden. 

The  same 

versus 

lVilUa>n  S.  Smith. 


On    indictments. — On   the    mc 


>. 


lion  of  ycsterilay  to  put  off  the 
trial  of  these  causes, 

The   attorney  of  the  district, 

"on  behalf  of  the    United  States, 

bavin <^-  submitted   to  the  court, 

tliat  he  had  nothing  to  offer  in 

,_ -*  opposition  to  the  motion  ;  there  ^ 

upon. 

It  is  ordered  by  the  court,  that  the  trial  of  the  said  several  m- 
dictments  be  put  off'  until  Monday  the  fourteenth  day  of  July 
next  ;  at  v/hichlime,  it  is  also  ordered  by  the  court,  that  a  special 
sessions  of  this  court  shall  be  held  Ibrihe  trial  of  criminal  causies, 
at  the  city  of  New- York,  in  the  district  of  New-York,  in  the  se* 
cond  circuit ;  y.nd  that  the  clerk  issue  the  usual  process  to  the 
marshal  of  this  district,  to  summon  a  grand  and  petit  jury  to  at- 
tend the  said  special  sessions. 


The  foregoing  is  a  history  of  the  proceedin^rs  of  the  court  of 
the  United  States,  in  the  cases  of  Messrs.  Smitli  and  O^^-den,  at 
the  term  holden  in  April  last,  as  taken  from  the  minutes  ot  the 
court.  The  publisher  is  happy,  however,  to  have  it  in  his  power, 
through  favour  of  the  counsel  for  the  defendants,  to  lay  before  the 
reader  a  more  particular  account  of  the  proceedings  of  the  court 
on  the  very  interesting  question,  which  arose  on  that  occasion, 
and  to  give  the  substance  of  the  arguments  that  were  used  by  the 
counsel  for  the  defendants  ;  for  the  better  understanding  of  vrhiclv, 
are  subjoined  the  depositions  and  examinations  ot  the  detenu- 
ants,  which  were  taken  before  his  honour,  judge  Talmadge  ;  and 
which  are  the  illegal  testimony  alleged  by  the  defendants  to  have 
been  before  the  grand  jury  when  the  indictments  were  found. 

The  examination  and  depositions  were  as  follow  : 
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NO.  1. 

VOLUNTARY  EXAMINATION  OF  MR.  OGDEN. 


Samuel  G.  Ogden  brought  up  this  morning  upon  the  warrant 
issued  by  me  yesterday,  and  examined  as  a  party  charged  in  hav- 
ing provided  and  prepared  the  expedition  mentioned  in  the  war- 
rant, says — He  is.  the  sole  owner  of  the  Leander  ;  general  Mi- 
randa's name  is  Francis ;  he  sailed  in  her,  and  she  was  bound  to 
Jacquemel.  He  prefers  not  to  say  what  other  place  the  Leander 
was  to  touch,  or  where  gen.  Miranda  was  to  land,  and  does  not 
say.  There  were  180  persons  on  board,  including  every  person. 
She  had  17  cannon  on  board,  mounted  as  the  complement  of  the 
ship.  He  declines  answeiing  any  question  relating  to  the  ves- 
sel's cargo,  or  what  was  in  her  hold. 

The  persons  who  went  out  in  the  Leander,  are  set  down  in  a 
list,  a  copy  of  which  he  annexes  hereto. 

The  persons  on  board  were  not  organised  as  a  troop  to  act  in 
any  military  duty,  other  than  to  defend  the  vessel  in  case  of  at- 
tack. He  docs  not  admit  he  has  set  on  foot  or  prepared  any  ex- 
pedition of  a  hostile  nature  against  any  foreign  state.  He  first 
saw  gen.  Miranda  the  27th  or  28th  of  Dec.  last,  then  in  New- 
York,  where  he  remained  principally  till  he  sailed  in  the  Lean- 
der. The  general  lodged  at  Mrs.  Avery's,  State-street,  in  tnis 
city. 

SAMUEL  G.  GGDEN. 

Taken  and  subsciibed  before  me  the  first  day  of  March,  onr 
'icusand  eight  hundred  and  six. 

MATTHIAS  B.  TALMADGE 


NO.  2. 

OGDEN'S  DEPOSITION. 

r"  Uistnct  of  jYew-York^  to  ivil. — Samuel  G.  Ogden,  of  the  city 
of  New-York,  merchant,  sworn  to  make  true  answers  touching  a 
certain  expedition,  fitted  out  and  sailed  from  this  port,  in  tlie  Le- 
ander, deposes,  that  col.  Smith  had  no  particular  agency  in  fit- 
ting out  tiie  ship  Leander,  or  procuring  the  cargo.  This  depo- 
nent did  that  himself.  Col.  Smith  and  gen.  Miranda  were  tre- 
quently  together  ;  William  Armstrong  was  the  principal  agent 
of  this  deponent  in  procuring  ctrtain  articles  oi  the  cargo  of  the; 
ship,  ar.d  getting  the  men  on  board.  There  were  pikes,  cannon, 
and  cutlasses,  for  the  use  oi  the  ship,  on  board.  Gen.  Miranda  is 
oQLe  out  in  the  ship  as  passenger  merely  ;  is  bound  to  a  place, 
as  e  tLus  deponent  thinks,  in  lat.  between  10  and  15  N.  and 
longi  ude  between  60  and  75  W.  Gen.  Miranda  was  to  land,  t-» 
was  1  uciided,  either  upon  an  island,  or  on  the  Spanish   Main* 


.vithm  mat  laiiuule  jind  longitude.  That  the  men  on  board  wtic 
at  lil)erty  to  act,  or  not  to  act,  in  any  enterprise  with  C!;en.  Mi- 
randa, as  they  should  a:^rce,  or  to  land  \vith  the  g;encral,  or  not 
to  land,  at  their  pleasure,  (ien.  Miranda  was  born,  as  he  ha;- 
iuderstood,  in  the  province  of  Caraccas,  and  he  thinks  in  the 
own  of  Caraccas,  where  he  had  a  ^reat  number  of  friends.  That 
■sen.  Mii'anda  showed  this  dej^ouent  a  s;reat  number  of  papers  in 
Vac  Spanisli  laUj^uai^e,  the  substance  of  which,  as  he  told  him, 
^verc  assurances  from  his  friends  at  Caraccas,  that  they  would  as- 
sist him  in  any  views  they  might  have  when  he  arrived  there. 
They  were  papers  both  recent  and  old,  and  some  of  them  very 
recent,  and  mostly  received  by  tj^en.  Miranda  while  in  F.urope  ; 
that^^en.  Miranda  came  here  from  London,  and  brouy^ht  with 
him  a  letter  of  credence  on  Daniel  Ludlow,  of  this  city,  for 
SOOl.  sterlinj^,  which  siun  this  deponent  received  from  Mr.  Lud- 
low for  ^en.  Miranda. 

The  eni^af^emcnt  between  this  deponent  and  gen.  Miranda  is. 
that  the  Leander  shall  carry  what  she  has  on  board  to  the  port  of 
destination,  and  the  captain  of  the  ship  is  there  to  receive, 
for  this  deponent,  in  cash,  its  price  and  the  amount  of  the  outfit, 
and  200  per  cent  advance  on  the  amount  of  the  cargo  and  outfits  ; 
the  vessel  is  then  to  proceed  to  Jacquemel,  and^vit]lthe  cash  to 
purchase  a  return  cargo  of  coflee.  This  deponent  has  several 
bills  on  London,  drawn  by  gen.  Miranda,  to  the  amount  of  2000/. 
sterling  ;  one  on  Nicholas  Van  SittaiL  and  John  Turnbull ;  the 
others  on  Trinidad,  to  the  amount  of  about  5000/.  sterling  on 
Joseph  Lambert  and  William  Brown,  merchants,  for  which  he 
is  to  give  gen.  Miranda  credit  wlien  paid.  This  deponent  saitii. 
the  amount  of  the  cargo  on  board  the  ship  Leander  is  about  forty 
thousand  dollars  ;  the  outfits  ho  estimates  at  thirty  thousand 
more.  Gen.  Miranda  is  at  liberty  to  receive,  or  not  to  receive  the 
cargo,  when  it  arrives  at  the  port  of  destination.  The  estimated 
amount  to  be  received  there  was  about  2  17,000  dollars. 

This  deponent  further  saith,  that  gen.  IMiranda  went  to  Wash- 
ington not  long  before  he  sailed  and,  as  he  understood,  was  in- 
troduced to  the  oilkcrs  of  our  government ;  and  this  deponem 
undersLood  from  gen.  Miranda,  thai  he  had  several  interviev.'s 
v;it;i  the  president  and  Mr.  ^Madison,  and  conversed  among  othei 
general  topics  with  them,  upon  the  subject  of  the  situation  of 
South  America,  and  the  oppression  of  its  inhabitants. 

That  from  conversations  between  this  deponent  and  gen.  Mi- 
randa, this  deponent  understoocl  the  Leander  was  to  land  her 
cargo  and  ^tn.  Miranda,  near  the  town  of  Caraccas,  in  the  pro- 
vince of  Caraccas,  so  that  the  same  might  he  conveyed  to  that 
place.  That  the  military  force  of  Lfiguira,  he  uudel'stands,  ie 
about  five  hundred  men.  This  deponent  understood  from  gen 
INIiranria  that  he  was  on  good  terms  'vith  the  Brltisii  govenv 
ment,  and  that  that  government  were  disposed  to  promote  and  se- 
cond his  views  upon  the  Spanish   Main.     The  ship's  cur|2:o  wa'f. 
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furnisheu  at  the  request,  and  according  to  the  tUreclions  of  gcrj, 
Miranda,  and  she  is  expected  to  return  in  all  the  month  oi 
March,  and  not  expected  to  stay  at  the  port  of  her  destination 
more  than  about  a  fortnight. 

Question.  What  arms  Avere  on  board  the  Leander  when  she 
sailed  ? 

Answer  by  this  deponent.  Pistols,  pikes,  muskets  and  canf 
non,  cutlasses  or  sabres,  and  bayonets.  This  deponent  does  not 
recollect  of  any  other  arms  on  board- 
There  were  between  one  and  three  hundred  pistols,  bought  of 
various  persons  in  the  city  ;  about  four  or  five  thousand  pikes  ; 
between  five  and  six  hundred  nuiskets  ;  between  thirty  and  forty 
cannon  in  the  hold,  among  which  were  two  brass  pieces,  four 
pounders,  and  carriages  for  all  the  cannon ;  not  so  many  bay* 
<)nets  as  muskets.  The  cannon  were  procured  from  gen.  Ste- 
vens, Corp,  Ellis  and  Shaw,  Ripley,  Center  and  Co.  and  Ber- 
nard Hart  ;  ten  or  twenty  tons  of  cannon  ball,  one  half  ton  of 
musket  balls,  one  hundred  and  fifty  quarter  casks  of  powder, 
bought  of  Low  and  Wallace,  and  Jonathan  Ogden  ;  about  one  or 
two  dozen  saddles  andbridles,  blue  cloth  jackets  and  Russia  sheet- 
ing trowsers,  such  as  are  worn  in  the  West  Indies,  made  by  Mr. 
Weyman,  about  one  thousand  or  fifteen  hundred  in  number ;  the 
quantity  of  articles,  arms  and  equipments,  were  purchased  ac- 
<:ording  to  the  advice  of  gen.  Miranda.  All  the  above  articles, 
this  deponent  believes,  were  put  on  board  before  the  vessel  dropped 
down  to  the  Narrows  ;  and  to  the  best  of  this  deponent's  know- 
ledge, recollection  and  belief,  the  above  warlike  articles  were  de- 
signedly omicted  to  be  entered  in  their  proper  name  in  the  cap- 
tain's manifest  of  the  vessel's  cargo.  This  deponent  does  sup- 
pose, from  his  knowledge  of  the  expedition,  that  there  was  to  be 
some  arrangement  among  the  men  on  board  the  Leander  as  to 
subordination  of  rank,  after  their  arrival  to  their  destination. 

Question.  Did  you  not  understand  from  gen.  Miranda,  that  it 
was  his  object  to  heave  off  the  yoke  of  the  present  Spanish  go- 
vernment from  the  inhabitants  of  the  country,  to  which  he  was 
bound  ? 

This  deponent  answers,  t'lat  he  understood  his  object  was  to 
relieve  the  people  from  oppi'cssion  ;  but  cici  not  understand  hov.- 
this  was  to  be  effected  by  him,  and  does  suppose  the  above  war- 
like  articles  Avere  intended  as  auxiliaries  in  effecting  that  object- 
This  deponent  further  said,  that  he  v/as  introduced  to  gen.  Mi  • 
vanda  by  col.  W^illlam  S.  Smith,  as  he  recollects. 

SAMUEL  G.  OGDEN. 
c^v.'nrnthc  I-.tdav  of  March,  1806,  before  me, 

MATTKLAS  B.  TALMADGK. 


NO.  Z. 

VOLUNTAiri'  EXAMINATION  OF  COL.  :>MITH. 

Difiti-icf  of  SWvj'York^  !fs.     William  S.Smith   bronp^ht  up  by 
a  Warrant  issued  against  him  u]X)n  suspicion  of  liis  havin;:;  btun 
concerned  in  preparing  the  means  of  an  expedition  ap;ainst  a  fo- 
reit^n  state,  on  board  of  the  Leander.  on  l.is  examination  vohm- 
tarily  says,  that  he  knows  general  Miranda — his  clirisiian  name 
is Francisto.     This  examinant  has  every  reason  to  believe,  that 
general  ?rliranda  sailed  in  the  Leander,  which  vessel  was  bound 
to  Jacqucmel.     Gen.  Miranda   stated  to  this  examinant,  that  he 
had  been  invited  by  his  friends  at  Caraccas,  Lis  nati\e  country,  to 
return  to  his  native  place.     Caraccas  is  a  Spanish  province  on  the 
Main,  in  South  America.     That  gen.  Miranda  invited  this  exa- 
Tninant  to  accomjiany  him  there,  which  this  examinant  declined, 
imless  it  should  l)e  by  tlie  permission  of  this  government.     That 
gen.  Miranda  thereupon  went  toi::e  city  of  Washington,  and  as 
he  stated  to  this  examinant,  communicated  the  object  of  his  re- 
turn to  Caraccas  to  the  president  of  tiie  United  States  and  the  se- 
cretary of  state  ;  and,  if  they  sliould  admit  him  to  a  second  in- 
terview, he,  the  said  general  Miranda  was   at  liberty  to  ask  of 
them  permission  for  this  exauiinant  to  return  with  the  said  gen. 
Miranda  to  his  country.  That  wi-ile  gen.  Miranda  was  at  Wash- 
ington,  he  v.'rcte  to  this  examinant,  tiiat  he  had  had  those  inter- 
views with  the  president  and  secretary  of  state,  and  made  the  re- 
quest in  favour  of  tliis  examinant  aforesaid,  that  he  was  answer- 
ed by  the  president  and  secretary,  that  it  would  not  be  correct  for 
th'jm  to  give  ti;is  examinant  a  letter  of  service,  as  it  might  com- 
mit our  government  ;  but  that  this  examinant  was  at  liberty  to  go 
if  he  pleased,  and  this  examinant  did   thereupon  relinquish  the 
idea  of  accompanying  h.im   tlie  said  gen.  Miranda.     Tiiat  gen. 
Miranda  inquired  of  this  examinant   about  a  vessel  proper  to  be 
employed  for  his  use  in  returning  to  his  country.     This  exami- 
nant, for  the  purpose  of  prccui  ing  a  fit  vessel,  introduced  him 
to  a  captain  Lewis,  wlio  had   commanded  a  vessel  in  the  Wesl- 
Inclia  trade,  and  Mr.  Lewis  referred  him  to  Samuel  G.  Ogden, 
of  this  city,  as  tl^e  owner  of  a  vessel  proper  for  his   use,  and  ar. 
being  then   in  the  West-India,  trade.     That  this  examinant  was 
informed,  that  Mr.  Lewis  and  gen.  Miranda,  went  to  Mr.   Og- 
den's  to  treat  with  him  about  the  engagement  of  the  said  vessel  : 
and  this  examinant  has  been  informed,  by  the  said  gen.  Mirandi- 
and  Lew  is,  that  the  agreement  was  made  with  Mr,   Ogden,  tliat 
ti^e   vessel  called   the  Leander  si  ould  go  cut  with  gen.  Miranda, 
bound  to  Jacquemel,  aiul  from  thence  should  take  him  over  and 
land  him  upon  the  Spanish  Main,  as  near  the  tovvu  of  Caraccas 
as  might  be  ;  or  if  tliis  could  not  be  conveniently  core,  was  to 
bring  him  back  again  to  the  city  of  Nev.-Vork.     That  this  exa- 
minant has  been  a  long  time  au  hitimate  friend  cf  gen.  Miranda  ; 


ai-jd  v.'hcn  this exaiiiiiianL  -.vubby  him  solicited  to  bufier  the  i^on  ot 
this  exaaiinant,  Wiiliam  Steuben  Smith,  to  accompany  the  said 
ffen.  Miranda  to  the  Spanish  Main,  this  cxaminant  consented, 
and  suffered  his  son  to  go  with  him  on  board  the  said  vessel  Le- 
ander,  under  promises  from  his  said  friend  the  said  gen.  Miranda, 
that  the  said  William  Steuben  Smith  should  be  taken  care  of  by 
him  as  a  father.     That  gen.  IVIiranda  represented  to  this   exarai- 
iKint  the  distressed  and  oppressed  situation  of  the  people  of  that 
country  to  which  he  was  bound,  and  that  the  people  were  gene- 
rally desirous  that  a  change  should  take  place  as  to  their  political 
situation,  and  that  the  said  gen.   IMiranda  had  that  object  very 
r.ear  his  heart,  and  it  v^sls  his  wish  and  intention  to  effect  it  if  it 
could  be  done  ;  and   the  said  gen.  Miranda  represented  to  this 
examincnn,  tliat  on  his  arrival  there  he  should  be  in  the  bosom  ot 
his  friends,  whom  he  expected  would  join  him  in  endeavouring  to 
heave  off  the  yoke  of  the  present  Spanish  government  from  the 
people  of  that  country  ;  and  this    examinant  understood  from 
i;en.  Miranda,  that  he  was  to  proceed  to  extremities  to  separate 
that  country  from  the  Spanish  government,  if  he  found  the  people 
favourable  to  such  an  event ;  that  gen.  Miranda  told  tliis  exami- 
nant, that  he  had  freely  and  openly  communicated  his  views  and 
uians  to  the  president  of  the  United   States  and  Mr.  Madison, 
upon  the  subject  of  his  retrirn  to  his  native  country,  and  that  the 
president  and  secretary  told  him,  the  said  gen.  Miranda,  that  they 
Tv-erenotnov/  ready  to  goto  war,  and  could  not  give  him  any  pub- 
lic aid  or  countenance,  but  that  they  had  no  objection  that  any 
i,-,dlvidual  citizens  of  tlie  United  States  should  engage  in  such  an 
•enterprise,  provided  they  did  not  thereby  infringe  any  of  the  laws 
of  the  United  States.     That  on  the  Saturday  before  the  said  gen. 
Miranda  left  this  city,  on  board  the  said  Leander,  he  wrote  two 

letters one  to  the  president  of  the  United  States,  and  the  other 

to  the  secretary  of  state  of  the  Uiiited  States,  which  this  exami- 
nant saw  and  read,  and  which  this  examinant  put  himself  into  the 
post -office  of  this  city,  to  be  forwarded  ;  the  contents  of  which 
>ve--e,  that  the  said  i^cn.  Miranda  had  tinished  hys  business  in  this 
city  in  a  decorous  manner,  and  in  a  v/ay,  he  hoped,  that  would  be 
ple'asing  to  them,  the  president  and  secretary  ;  but  that  the  said 
letters  clid  not  explain  what  that  business  was,  nor  what  he  the 
said  gen.  Miranda  had  done.  That  gen.  IMiranda  informed  this  exa- 
minant, that  he  was  on  good  terms  with  the  British  government, 
and  'nad  been  some  tmie  in  England,  and  lately  came  from  there 
to  this  city,  and  that  the  said  British  government  were  now,  fa- 
vourable to  the  project  of  liberating  tlie  said  Spanish  country 
from  the  oppression  of  that  government.  That  this  examinant's 
son  v/ent  %\ith  Miranda  as  a  companion,  who  v^^as  to  take  care  o'l 
him  and  provide  for  him  for  life  ;  and  it  was  left  to  gen.  Miranda, 
in  case  th.ere  was  a  necessity  to  proceed  to  extremities  in  favour 
of  his  friends,  and  to  free  his  native  country,  to  pro\ide  for  this 
examlnant's  said  son  as  he  should  think  fit,  in  relation  to  promo- 
tion and  command.     This  cxannnLUit  does  not  know  J:o\y  i:i::;ny 


rwQTi  were  on  board  the  Leanccr ;  that  she  cleaved  out  \vitli  one 
hundred  and  fifty   men  in   her  manifest;  but  this  examinant  un- 
derstood iVom  cupt.  Lev.  is,  that  there  were  more  than  one  hun- 
dred  and  lifiy  men  on  board,  to   wit,  one  hundred  and  ei;_^hty  ; 
tliat  about  thirty  of  this  hist  number  were  ]xissent>;ers  on  board, 
and  went  as  atteudanis  of  t;-cn.  Mirand?.     That  this  examinant,  at 
the  request  of  i;en.  Miranda,  asked  and  eT)i^ao:ed  about  fifteen  or 
menty  men  himself  to  accompany  him;  and  tl.is  examinant  also 
desired  John  Fink,  of  the  IJowery-Iane,  butcher,  to  ene:arj;e  some 
more  men,  and  who  thereupon  did  em;an;e  ai^out  twenty-three  to 
i^o  on  board  as  part  of  the  crew  ol  the  Leander.     The  ordinary 
crew  of  the  vessel  is  a!x)ut  loO  men  ;  that  the  monthly  tompen- 
sation  and  payment  of  the  one  hundred  and  fifty  men,  who  went 
on  board  as  aibresaid,  were  to  have  common  wages,  fifteen  dol- 
lars per  month  ;  but  those  wl.o  went  as  attendants  on  the  (general 
were  not  stipulated  ^^ith  as  to  their  wac!;es  or  compensation  ;  that 
tlie  aforesaid  men,  wjio  were  engaged  by  Mr.  Fhik,  were  to  servf: 
as  marines  on  board  of  the  ship,  and  observe  the  orders  of  capt 
Lewis,  and  on  the  land  obey  the  orders  of  the  general  ;  that  the 
name  of  the  c-jeneral  was  not   mentioned  to  the  said  men  ;  that 
subordination  of  rank  was  contemplated  to  be  made   while  on 
board  of  the  said  vessel,  and  to  take   effect  in  case  they  should 
land  and  ;^o  into  land  service  ;  that  in  the  organization  of  these 
men,  those  fifteen  or  twenty  mentioned  as  attendants  of  gen.  Mi- 
randa, were  to  have  command  as  otticers,  and  be   subject  to  tlic 
arrangement  of  the  general  in  that  respect  ;  the  otliers,  who  were, 
engaged  by  Mr.  Fink,  were   to  attend  the  genei'al  on  land  on 
horseback  as  a  body  guard  ;  that  not  a  man  of  those  engaged  on 
board  as  aforesaid,  knew  where  they  were  to  go,  or  the  nature  of 
ihe  service,  and  all  were  engaged  without  any  knowledge  of  the 
object  of  the   enterprise.     This  examinant  does  does  not  know 
that  any  of  them  signed  any  articles  to  go,  and  all,  exce;-.t  those 
who  were  particularly  to  attend  gen.  Miranda,  were  engaged  at 
ordinary  seamen's  wages,  fifteen  dollars  a  month.     This  exami- 
nant is  positive,  that  there  were  no  representations  made  or  au- 
thorised by  him,  that  the  engagement  was  for  the  service  of  the 
United  States,  nor  any  false  objects  held  out  to  view — the  servicf^ 
was  declared  to  be  secret  and  optional.     That  this  examinait  re- 
ceived of  Samuel  G.  Ogden,  aforesaid,  the  advance  of  a  ir.onth's 
pay  to  all  the  men  engaged  by  Mr.  Fink,  which  he  this  exami- 
nant gave  to  Mr.  Fink  to  pay  the  said  men,  the  whole  sum  being 
about  three  hundred  and  twenty  dollars,  and  which  Mr.  link  re- 
ceipted to  this  examinant  as  received  from  capt.  Lewis,  as  pay- 
ment of  part  of  the  crew  under  his  command  on  board  the  Le- 
ander.    The  men  were  told  they  were  to  have  horses  provided 
for  them  where  they   should  land.     This    examinant  v/as  told 
by  the  captain  there  were  arms  and  ammunition  on  board  the  Le- 
ander.    This  examinant  did  not  make  any   advances  to  his  son, 
except  pocket-money  to  equip  or  prepare  him  to  go  :  he  is  nine- 
v^n   vpurs  old;  but' this  examinant  gave  him  letters   of  credit, 
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authorising  him  to  draw  upon  tins  examinant  m  case  he  should 
wish  to  return,  for  his  accommodation  and  expenses  home.  This 
exanunant  was  informed  of  the  bargain  between  Miranda  and 
Ogden  for  the  voyas^e  of  the  Leander,  and  her  cargo  very  soon 
thereafter — he  thinks  next  day.  This  examinant  thinks  the  re- 
sidue of  the  men  on  board  the  Leander,  not  engaged,  as  afore- 
said, by  himself  iiud  Mr.  Fink,  were  engaged  by  the  captain 
thereof,  and  several  by  a  capt.  Armstrong,  who  is  himself  en 
board.  This  examinant  knew  that  this  expedition  was  going  on 
from  the  time  of  the  return  of  gen.  Miranda  from  Washington, 
and  supposed  it  was  v^iih  the  knowledge  and  consent  of  the  pre- 
sident aiid  secretary.  This  examinant  was  informed  by  general 
Miranda,  that  he  had  fully  communicated  the  views  and  objects 
of  his  enterprise  to  Rufus  King,  of  this  city,  who,  this  examinant 
was  informed,  thought  well  of  the  exnedition. 

W.  S.  SMITH. 
The  above  examination  w£is  taken  and  subscribed  before  mc 
this  first  day  of  March,  1806. 

MATTHIAS  B.  TALMADGE. 


On  Tuesday  the  8th  of  April,  Messrs.  Ogden  and  Smith,  be- 
ing separately  called  upon  to  plead  to  their  indictments,  respec- 
lively  put  in  tlieir  pleas  in  abatement,  verified  by  affidavit,  which 
pleas  were  substantially  as  folIo\vs  :  That  the  grand  jury,  by 
whom  the  bill  of  indictment  v/as  found,  previously  to  the  finding 
thereof,  had  before  them  illegal  testimony,  and  such  as,  by  the 
laws  of  the  land,  ought  i:ot  to  have  been  before  the  said  grand 
jury  previously  to  their  finding  the  said  bill  of  indictment ;  and 
that  the  said  defendant,  on  the  first  day  of  March  last  past,  was 
arrested  by  virtue  of  a  warrant  issued  by  the  honourable  Matthias 
ij.Talmadge,  esq.  district  judge  of  the  United  States  for  the  dis- 
trict of  New-York,  and  thereupon  carried  before  the  said  judge, 
viiid  was  then  and  there  sworn,  and  examined  by  the  said  judge 
loucliing  the  supposed  offences  charged  in  the  said  indiciir.e'it, 
and  was  then  and  there  illegally,  and  against  his  v»ill,  forced  and 
compelled  by  the  said  judge  to  ansv/er  certain  questions  touching 
the  s:dd  supposed  offences,  in  the  said  indictment  contained^, 
which  said  examination  and  deposition  of  the  said  defendant  were 
reduced  to  writing  by  the  said  judge,  and  the  said  defendant  wa? 
ihen  and  there  by  the  said  judge  illegally,  and  against  the  will  of 
him  the  said  defendant,  compelled  to  sign  the  same,  and  to  swear 
lo  the  same  as  the  same  were  so  reduced  to  writing  and  signed, 
and  that  the  deposition  in  writing  of  one  (the  defendant  in  the 
oth.cr  cause)  taken  before  the  said  honourable  Matthias  B.  Tal- 
madge,  esq.  in  the  absence  of  the  said  defendant,  together  with 
tl:e  aforementioned  legal  deposition  and  examination  of  him  the 
iaid  defendant,  were,  before  the  said  indictment  was  found,  ille- 
gally laid  before,  and  were  before  the  grand  jury,  who  found  the 
said  bill  of  indictment,  and  this  he  is  ready  to  verify,  &c.. 

After  these  pleas  had  been  filed,  the  district  attorney  prayed 
t^me  until  the  next  day  to  consider  v.hat  n:easurc  he  should  adopt. 


tv^hichwas  immediately  j;rantecl  by  the  court,  \vithout  any  o\^[^a 
sition  on  the  part  of  the  defendants. 

On  the  next  day,  the  district  attorney   filed  his  demurrers  to 
those  pleas  ;  and  the  counsel  for  the  defendarts    pi-ayed  lime   to 
joiri  in  demurrer  till  the  next  day,  in   onlcr  that  they  miti^ht  be 
prepared  for  t!ie  ar^^ument.     This  was  resisted  by  the  district  at- 
torney,  who  prayed  that  they  mi^i^ht  he  compelled  to  join  ijislari- 
ttr.     This^ave  rise  fb  a  desultory  discussion;  in   the  course  oi 
which,  he  said,  tlrat  the  pleas  were  frivoious  ;  so  frivolous,  that, 
he  would  have  bjen  justified  in  takin-;  no  notice  of  them  as  pleas. 
Mr.  Colden,  in  reply,  mentioned,  that  by  thedemunvr,  the  facts 
stated  in  them  were  confessed,  and  asked,  is  it  frivoK^as  to  allege, 
that  the  party  has  b^en  indicted  on  illegal  testimony  ?  Is  it  frivo- 
lous to  allege  that  testimony,   which  tiie  party  was  compelled  to 
give  atj;ainst  himself,  has  been  laid  before  the  grand  jury  which 
found  the  bills  ?   We  hope  to  be  able  to  convince,  even  ihi'^  courts 
that  the  plea  is  not  frivolous.     Here  he  was  interrupted  by  judge 
Talmadge,  wiio  immediately  culled  on  him  for  an  explanation  of 
what  he    meant  by  the  words,  even  this  courts  and   asked  him 
whetiier  he  had  intended  to  say  that  the  court  was  prejudiced  or 
partial  ?  Mr.   Colden    answered,  tluit  the  words  must  speak  for 
themselves  ;  that  he  did  not  think  they  imported  any  such  mean- 
ing ;  that  he  thought  the  court  ought  not,  and  could  not  examine 
him,  so  as  to  draw  from  him   answers   wliich   might  criminate 
himself,  and  that  he  was  not  prejjared  to  give  any  explanation  on 
the  subject.     The  judge  then  ordered  him  into  the  custody  of  the 
marshal.     While  the  order  of  commitment  was  preparing,  Mr. 
Colden  appeared  to  consult  with  some  of  his  fi  lends  immediately 
about  him,  and  again  addressed  the  court,  stating  that  he  knew  it 
had  the  power  of  committing  liim,  and  that  he  had  no<ippeal  to 
any  otlier  tribunal  ;  that  he  had  no  disposition,  where  profession 
al  duty  did  not  reqi^ire  it,  to  enter  into  a  struggle  -with  such  dis- 
parity of  strength,  or  to  make  unavailing  efforts  against  irresisti- 
ble authority  ;  that  he  had  therefore  committed  to  paper  an  ex- 
planation, which  he  begged  leave  to  read,  and  whicli  was  as  fol- 
lows :  "  By  the  words,  eve?!  this  court,  I  meant  to  express  a  liope, 
that  (notwithstanding   the  court  was  composed  of  the  magistrate 
who  took  the  depositions  below,  and  who  therefore  may  be  su;;- 
posed  to  have  his  mind  influenced  by  testimony,  which  he  ought 
not  to  have  heard,  and  which  it  was  supposed  could  not  have  been 
offered  in  court  here)  I  should  be  able  to   convince,  even   this 
court,  though  it  might  be  more  difficult  so  to  do,  than  to  convince 
a  court,  the  members  of  which  were  new  to  the  business. — I 
meant  no  contempt  of  the  court."  - 

Judge  Talmadge  then  asked  Mr.  Colden  for  the  paper  he  had 
in  his  hand,  which  the  latter  declined  giving,  saying  it  was  onl\ 
his  notes,  from  which  he  had  spoken.  He,  however,  by  desire 
of  the  judge,  again  read  over  the  paper  he  had  written  ;  upon 
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Ahich  his  honour  said,  the  apology  was  sufficient  ;  and  told  th^ 
marshal  that  he  nii:i;ht  discharge  l/mt  wan  out  of  custody. 

TJie  discussion  relative  to  postponement  pf  tlie  argument  on 
the  demurrer,  was  then  renewed.  Mr.  Emmet  stated,  that  from 
the  nature  of  the  facts  set  forth  in  the  pleas,  he  had  rather  ex- 
pected the  district  attorney  would  have  taken  issue  on  them,  than 
admitted  them  by  demurrer  ;  that  therefore  the  whole  of  his  at- 
mention,  and  he  believed  also  of  that  of  his  associate  counsel,  had 
hitherto  been  directed  to  the  best  manner  of  supportint^  the  plea 
before  a  jury  ;  that  therefore  tiie  demurrer  was  a  surprise  upon 
him,  and  he  was  not  prepared  to  argue  it,  except  on  tl  e  general 
principles  which  first  suggested  to  the  defendant's  counsel  the 
propriety  of  the  plea.  He  observed  further,  that  no  objection  had 
been  made  to  indulging  the  district  attorney  with  time  for  consi- 
deratioji  yesterday,  because  tlie  pleas  were  probably  not  expected 
by  iMin  ;  and  there  Vvas  no  wish  on  the  part  of  the  defendant's 
counsel  to  o])tain  any  advantage  by  surprise. 

Tiie  court  then  observed,  that  if  the  defendant's  counsel  were 
really  unprepared,  they  should  be  indulged  ^^ith  time  till  the  af- 
ternoon, but  no  longer  ;  and  at  half  past  tw'elve  adjourned  till 
three  o'clock. 

The  sitting  of  the  court  being  resumed,  the  district  attorney 
began  by  stating  some  formal  objections  to  the  plea,  which  it  is  un- 
necessary to  mention  here,  as  the  judgment  of  the  court  was 
founded  exclusively  on  the  general  objection  on  the  merits,  that 
no  such  plea  would  lie. 

On  this  general  question  he  argued,  in  support  of  the  demur- 
rer, that  this  plea  was  a  perfectly  novel  experiment,  for  which  no 
precedent  or  authority  could  be  found.  This  vety  novelty  was 
conclusive  evidence  that  it  would  not  lie  ;  for  otherwise  it  is  in- 
<  onceivable  that  it  should  not  have  been  made  use  of  before  now. 
n  manifestly  appears,  from  the  silence  ol"  all  the  elementary  writ- 
ers, that  there  can  be  no  such  plea  in  abatement.  Lord  Hale 
(2  Hale's  PI.  Cr.  cap.  30,  p.  236)  details  all  those  pleas,  among 
whicli  such  as  this  is  not  to  be  found.  They  are,  according  to 
him,  1st.  Such  defects  as  arise  upon  the  indictnjent  itself,  and  the 
insufficiency  of  it.  2d.  Such  defects  as  are  in  matters  of  fact, 
as  misnomer  or  false  addition  of  the  prisoner  ;  and,  od.  By  matter 
of  record.  The  acts  of  grand  juries  are  not  to  be  brought  into 
court  and  questioned  in  this  way  ;  they  are  independent  and  irre- 
t^ponsible  ;  they  judge  for  themselves  of  the  testimony  upon 
which  they  ought  to  find  indictments,  and  no  one  has  a  right  to 
Inquu'e ;  nor  has  he,  without  a  violation  of  the  grand  juror's 
oath,  the  means  of  knowing  what  evidence  they  may  have  had  be- 
fore them.  No  injury  can  result  from  this  ;  for  it  i«  the  duty  of 
the  grand  jury  to  decide  on  ex  parte  evidence  ;  and  if  they  decide 
wrong,  or  prefer  a  false  charge,  the  natural  and  the  only  remedy 
\^y  that  the  accused  will  be  acquitted  on  his  trial  before  the  pett\- 
jury.     The  object  of  the  grand  jury  is  only  to  judge  whethe-- 


here  is  probable  cause  for  putting  a  party  to  answer  a  charge, 
iiicl  thcrct'orc  it  shoukl  not  be  bound  down  to  the  same  strictness 
ol'  investigation  as  Vac  tribunal  which  is  ultimately  to  decide 
upon  t!ie  char.^e.  The  counsel  for  tlie  defendant  have  probably 
been  led  to  adopt  tiiis  step,  by  Dr.  Dodd's  case  ;  (1  Leacii's  Cases 
in  Crown  Law,  ISi)  bat  in  truth  it  is  an  argument  against 
them  ;  for  it  is  no  precedent  of  a  plea  in  abatement.  If  such  a 
plea  would  L\dvt  lain,  why  was  it  not  adopted  in  that  case  ?  On 
the  contrary,  tiie  matter  there  submitted  to  the  court,  was  laid 
befur^  it  on  a  suinmiu-y  application  ;  which  clearly  shows,  that 
the  pii;joiier's  counsel  iiad  no  idea  it  could  be  taken  advantao^e  of 
in  any  otiicr  vv.iy. 

The  defendant's  counsel  replied  as  ibllows  : 

AmDii;^  the  authorities  cited  on  the  opposite  side,  is  the  ar*' 
ran^ement  in  2  llaie's  PI.  Cr.  chap.  30,  p.  236,  of  plea«  in  abate- 
ment of  tne  indictment ;  and  from  the  circumstance  tliat  a 
plea  similar  to  that  now  under  discussion  is  ix>t  found  there,  it  is 
inferred,  tiiat  no  such  plea  can  exist.  But  it  appears  that  Lord 
Hale's  arrangement  has  not  been  very  accurately  examined.  He 
classes  tliose  pleas  as  follows  :  1st.  On  such  defects  as  arise  upon 
the  indictment  itself  and  t  le  insufliciency  of  it.  2d.  Such  de- 
fects as  are  in  matters  of  fact,  as  <nisnomer  or  false  addition  of 
the  prisoner ;  and,  3d.  By  matters  of  recoixi.  Now,  we  do  not 
see  why  our  plea  does  not  come  under  the  aecond  of  those  heads  ; 
for  it  is  a  mistake  to  conftne  that  head  merely  to  misnomer  or  false 
addition  of  the  prisoner.  The  arrangement  comprehends  pleas 
from  such  defects  as  are  on  the  face  of  the  indictment  itself, 
whic  1  [>erhaps  more  pro;)erly  ouj^ht  to  be  called  demurrers  ;  2d. 
Such  as  arise  from  matters  dehors  the  indictment  hi  /:ais  ;  and, 
3d.  From  matters  dehors  the  indictment  of  record — compre- 
hending every  possible  matter  that  can  arise.  Is  not  the  circum- 
stance alie.L^ed  in  our  plea,  that  illegal  evidence  has  been  offered 
to  the  grand  jury,  if  it  be  true  matter  of  fact  and  dehors  the  in- 
dictment ?  And  does  it  not  exactly  class  itself  under  the  second 
head  of  Lord  Hale's  arrangement  ?  If  it  does  not,  and  that  head 
must  be  considered  as  comprehending  only  the  two  cases  that 
appear  to  be  mentioned,  merely  for  the  purpose  of  illustration, 
then  his  classilication  is  insufficient,  and  in  proof  of  that  assertion 
we  specify  a  plea  in  abatement  unquestionably  good,  which  i* 
equally  excluded  from  his  arrangement.  This  is  to  be  found  in 
Bro.  Abr.  title,  Indictment  2.  "  Note,  that  where  a  man  is  indict- 
ed of  felony  by  those,  of  whom  part  are  indicted  or  outlawed  of 
felony,  and  others  acquitted  by  pardon,  so  that  they  are  not  probi 
nee  legales  homunes,  there  it  was  agreed,  that  the  indictments  by 
them  presented  shall  be  void,  and  the  parties  who  are  indicted 
shall  not  be  arraigned  on  tiiis ;  and  riote^  that  this  matter  ought  to 
he  pleaded  by  him  who  is  arraigned  on  this  indictments  before  he 
pleads  to  the  felony"  On  this  quotation,  let  it  be  observed  for  the 
present,  that  it  furrashes  proof  of  a  plea  in  abatement  arising  from 


xxviii 

matter  of  fact,  dehors  the  indictment,  and  not  from  misnomer  or 
false  ad'iition  of  the  prisoner,  but  from  matter  relative  to  the 
grand  jury  ;  and  it  is  therefore  so  far  precisely  parallel  to  that 
before  the  court.  Havint;  t!-us  endeavoured  to  set  aside  the  re- 
spectable authority  of  Hale,  if  it  could  be  considered  as  furnish- 
m^  any  ari;ument  airainst  us,  let  us  proceed  to  consider  the  ge- 
neral principles  on  wnich  our  plea  can  be  supported. 

It  is  a  fundamental  doctrine  in  the  law,  ti\at  there  is  no  wrong 
witl'Out  a  remedy,  and  no  right  without  tb.e  means  of  enforcing 
it.  Apply  that  to  the  present  case.  Is  it  not  a  wrong  to  be  ac- 
cused and  subjected  to  prosecution  on  illegal  evidence  ;  to  be  in- 
jurfcd  in  character,  in  peace  of  mit'id,  and  in  the  trouble  and  ex- 
pense of  defending  one's  self  against  an  indictment,  which  by  the 
rules  of  evidence  and  law  ought  not  to  have  been  found  ?  If  so, 
what  is  the  remedy  ?  Is  it  not  the  right  of  every  man  that  he  shall 
not  be  put  to  answer  to  an  indictment,  unless  it  shall  have  been 
found  according  to  the  rules  of  law  ?  And  if  so,  what  are  the 
means  of  enforcing  that  right  ?  A  grand  jury,  it  is  true,  ought  to 
listen  only  to  ex  parte  evidence  ;  but  that  should  be  of  such  a  na- 
ture as  would  be  received  to  support  the  prosecution  before  a 
petty  jury,  and  such  as,  if  uncontradicted  and  unexplained,  would 
induce  a  conviction.  The  rules  of  evidence,  are  the  result  of  ac- 
curate reasoning,  and  of  a  strict  regard  to  the  rights  of  those, 
whose  persons  or  property  are  to  be  affected.  That  reasoning 
is  equally  accurate,  and  those  rights  ought  to  be  equally  sacred, 
whether  the  invtsiigation  be  before  a  grand  or  petty  jury.  Those 
rules  of  evidence  are  not  the  result  of  any  statutory  regulations^ 
but  are  adopted  on  account  of  their  wisdom,  justice,  and  universal 
applicability.  W  hat  is  there  in  the  nature  of  grand  juries,  in 
the  purposes  for  which  they  were  instituted,  or  the  objects  they 
are  to  attrjn,  that  ought  to  enfranchise  them  from  those  rules  of 
wisdom  and  of  justice,  which  are  also  of  universal  applicability  ? 

But  the  attorney  general  insists,  that  grand  juries  are  inde- 
pendent and  irresponsible ;  judging  for  themselves  as  to  the 
fJTounds  on  Aviich  they  will  j)refer  an  accusation,  and  that  no  one 
has  a  right  to  investigate  or  to  know  what  evidence  they  have  had 
before  them.  This  doctrine  is  broadly  denied  ;  and  Me  do  so 
from  regard  to  an  institution,  which  we  have  been  habituated  to 
love,  and  do  not  wish  at  this  day  to  learn  to  detest.  Grand  juries 
are  the  off>.pring  of  free  government ;  they  are  a  protection 
agairist  ill  iounded  accusations  ;  and  the  necessity  of  their  orit-in- 
atin;^  i^;l  £,  of  h.dictment,  is  supposed  to  be  infinitely  more  friendly 
*o  libcny,  than  the  mode  of  proceeding  by  information  ;  but  if 
their  powers  were  of  such  a  nature  as  we  have  heard  described, 
we  shouid  advise  the  friends  of  freedom  and  security  to  seek  for 
the  abolition  of  such  an  odious  institution,  and  to  thiow  them- 
selves at  once  upon  the  m.ei'cy  of  the  public  prosecutor.  What 
frightful  privileges  is  it  alleged  to  possess  ?  Hearing  only  ex 
parte  evidence,  secret  in  its  deliberations — irresponsible  for  its 
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decisions,  and  bound  in  its  investic^tmris  by  no  rules  of  law  ! 
Dojs  tliis  fall  short  of  what  we  have  licard  or  read  of  resj:)ecting 
the  most  despotic  tribunals  in  the  most  enslaved  countries  ?  The 
poweis  which  it  in  fact  possesses,  of  deciding  ojiiy  on  the  evi- 
dence for  the  prosecution,  and  of  keeping;  its  delibcations  secret, 
are  in  themselves  suHiciently  serious  ;  but  they  i-yc  controuled 
and  prevented  from  becomin;^  dan-erous  by  this,  that  it  is  bound 
to  invcstit!,ate  accordini;  to  the  rules  of  law.  It  is  at  libert)  to 
ran^e  through  the  wide  extent  of  the  community  in  ])ursuit  of 
crime  ;  but  it  is  confined  to  travel  in  its  pursuit  only  by  the  esta- 
blished paths  of  evidence. 

From  whence  too  does  the  attorney  general  infer,  that  grand 
juries  are  in-esponsible  ?  Is  it  from  the  power  anciently  claimed 
!)y  judges  of  fining  them  for  misconduct  ?  V\'e  do  not  pretend  to 
say  that  such  a  power  ought  to  be  revised — Idui  the  frequent  ex- 
ercise of  it  in  former  times,  shows  that  tncir  acts  have  always, 
from  the  earliest  periods,  been  considered  as  subject  to  investiga- 
tion and  puuisnment ;  and  at  this  day  it  will  not  suiely  be  (jues- 
tioned,  that  if  a  grand  jury  grossly  misconducted  itself  iVom  cor- 
rupt motives,  the  members  so  offending  might  be  prosecuted  by 
information  or  indictment,  as  is  specified  in  2  Hale's  Pleas  oi  tne 
Crown,  159-60;  where  he  also  mentions  the  3  Hen.T.c.  1.  em- 
powering justices  of  peace,  oyer  and  terminer,  or  gaol  delivery,  to 
impannel  anotner  inquest  to  inquire  of  the  concealments  of  a 
former  one,  for  the  purpose  of  punishment. 

If  they  are  not  irresponsible,  and  tiiat  their  acts  may  be  in- 
quired into,  let  us  see  whether  there  be  any  thing  in  tiie  secrecy 
of  grand  jury  proceedings,  to  prevent  our  being  ot  liberty  to  al- 
lege that  illegal  evidence  was  offered  to  tiiem.  It  might  perhaps 
be  adviseable  to  ascertain  with  more  precision  than  is  already 
done,  in  what  the  secrets  should  really  consist — but  without  en- 
tering into  any  discussion  of  that  kind,. it  may  be  sufficient  to  ob- 
serve, tliat  although  the  sentiments  expressed  by  jurors,  and  the 
facts  disclosed  by  witnesses  to  them,  are  secrets,  tne  names  of 
those  witnesses  never  can.  Those  are  facts  which  any  man  may 
learn,  by  placing  himself  at  the  door  of  the  grand  jury  room,  or 
by  looking  at  the  names  indorsed  on  the  bills  after  they  are  found. 
We  may  say  further,  that  no  unhmfjil  act  done  in  the  grand  jury, 
is  such  a  secret  as  jurors  are  bound  by  their  oaths  to  keep.  If  a 
bill  of  indictment  were  found  by  less  than  twelve  of  the  jury,  sure- 
ly no  man  is  restrained  from  disclosing  that.  If  a  bill  of  indict- 
ment be  found  in  another  unlawful  way,  by  the  admission  of  ille- 
gal evidence,  is  that  violation  of  law  more  protected  by  the  obli- 
gation of  secrecy  ?  It  would  be  competent  to  him,  agamst  whom 
an  indictment  had  been  found  by  only  eleven  jurors,  to  avail  him- 
self of  that  fact,  and  to  get  rid  of  the  accusation — why  is  it  not 
equally  competent  to  the  man,  wiio  is  indicted  on  evidence  which 
the  grand  jury  ought  not  by  law  to  have  received,  to  insist  for  the 
same  purpose  on  the  illegality  of  this  procedure. 


We  have  established  that  grand  juries  are  not  independent  ot 
either  the  law  or  the  court  ;  let  us  now  examine  whether  they  arc 
exclusively  competent  to  judge  for  themselves  as  to  the  grounds 
on  which  they  will  prefer  an  accusation.  To  that  doctrine  may 
be  opposed  the  well  known  maxim  "  ad  quefitiones  legis  res/ion- 
deaat  judices^  ad  questioner  facti^  juratores"  That  maxim  so  ac- 
curately marks  the  distinct  and  constitutional  provinces  of  judges 
and  juries,  that  we  cannot  hesitate  to  apply  it  equally  to  grand  as 
to  petty  juries.  They  are  each  of  them  subordinate  parrs  of  the 
criminal  system,  obviously  instituted  for  the  ascertainment  of 
facts  ;  and,  as  to  matters  of  law,  under  the  guidance  and  controul 
of  those  with  whom  is  deposited  the  interpretation  of  the  law.  If 
then  it  shall  at  any  time  in  tiie  course  of  the  proceedings  appear 
to  the  judges,  that  the  grand  jury  are  about  to  err,  or  have  erred 
in  m-itter  of  law  ;  in  the  first  case,  the  court  will  prevent  their  er- 
ror, by  giving  them  proper  information  ;  in  the  other  case,  where 
an  error  has  been  actually  committed,  the  court  will  interfere,  and 
pre\'ent  any  injurious  consequences  from  the  mistake.  Every 
day's  experience  shows  us  grand  juries  applying  to  the  court  for 
advice  in  matter  of  law,  and  the  court  directing  them  as  of  right 
and  as  a  part  of  its  duty.  There  are  two  cases  which  immediate- 
ly present  themselves,  and  are  illustrative  of  those  two  positions. 
In  the  one,  the  court  prevented  the  error  which  the  jury  was 
about  to  commit  ;  in  the  other,  if  the  alleged  error  had  been  ac- 
tually committed,  the  court  m.mifestly  would  have  interfered,  and 
prevented  any  injurious  consequences  from  the  mistake.  The 
first  is  Denby's  case,  2  Leach's  Cr.  Ca.  580;  the  other  is  Dr. 
Dodd's  case,  1  l^each's  Cr.  Ca.  184,  and  both  prove  that  illegal 
evi  'ence  shall  not  be  permitted  to  go  before  the  grand  jury.  In 
Denby's  case,  that  body,  suspecting  Denby  himself  (who  was  ex- 
amined as  a  witness  before  it  against  one  Edwards)  of  prevaricat- 
ing, applied  to  the  court  for  his  depositions  taken  before  the  ma- 
gistrate, pursuant  to  tiie  statutes  of  Philip  and  Mary.  But  the 
court  refused,  because  while  Denby  could  be  had,  they  were  only 
secondary  evidence,  and  would  be  therefore  illegal.  The  judges 
did  not  say  to  the  jury,  "  You  are  independent  and  irresponsible, 
and  you  must  decide  for  yourselves  as  to  the  grounds  on  which 
you  will  find  indictments  ;  therefore,  as  you  ask  for  those  deposi- 
tions, take  them,  though  they  are  not  strictly  legal  evidence." 
No  ;  their  answer  substantially  establishes,  that  whatever  is  not 
legal  evidence,  shall  not  go  before  the  grand  jury,  and  that  it  is 
not  that  body,  but  the  court,  wliich  is  to  decide  on  tiie  legality  of 
the  evidence  on  vhich  an  indictment  is  to  be  found.  In  Dr. 
Dodd's  case,  he  stated  to  the  court,  wi:en  called  upon  to  plead, 
that  the  indictment  v/as  found  on  the  testimony  of  an  incompetent 
witness.  Did  the  court  answer — ''  M'ith  that  we  have  nothing  to 
do  ;  the  grand  jury  only  is  competent  to  decide  as  to  the  evidence 
on  whicii  it  will  find  indictments  r"  No  ;  the  judges  instantly  re- 
ceived the  objectien,  and  determined,  that  if  the  grand  jury  had 
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any  injurious  consequences  to  the  prisoner.  The  point  avos  ar- 
i^ued  by  some  of  the  most  able  lawyers  at  the  bar,  and  submitted 
to  the  twelve  judt^es  ;  an^  it  was  only  because  they  decided  that 
the  witness  was  competent  andtl\e  evidence  lethal,  that  the  objec- 
tion did  not  avail — from  which  it  manifestly  results,  that  where  the 
evidence  on  whicli  a  bill  of  indictmei.t  has  been  found,  is  confess- 
edly ille^^al,  the  court  should  interpose,  and  prevent  the  accused's 
sustaining  any  injury  from  the  error  of  the  jury. 

But,  says  the  attorney  general,  if  a  grand  jury  do  wrong,  and 
fmd  an  indictment  on  illegal  evidence,  the  remedy,  a.-'  le  only 
remedy  is^  that  the  accused  will  be  acquitted  on  his  trial,  before 
the  pcUy  jury.  That  this  is  not  the  oydu  remedy,  is  clearly  esta- 
blished by  the  two  cases  last  cited.  Let  us  furtiie)'  examine,  whe- 
ther it  be  any  remedy  for  the  wrong  done  to  a  ciiizen  by  being  il- 
legally indicted.  Suppose  a  case  of  misery  often  witnessed ;  a 
wretch,  after  being  indicted,  unable  to  fiml  bail — or  a  man  in- 
dicted of  a  felony,  in  which  bail  would  not  be  received  ;  suppose 
further,  what  not  unfrequently  happens,  a  court  limited  like  this 
as  to  the  duration  of  its  sittings,  and  so  pressed  with  busniess, 
that  part  must  be  postponed — would  it  be  any  remedy  to  a  man 
illegally  indicted,  and  obliged  to  remain  in  prison  till  September 
next,  that  in  September  next  he  would  be  acquitted  and  discharg- 
ed ?  Is  such  an  acquittal  a  remedy  for  a  moment's  imprisonment, 
for  anxiety  of  mind,  derangement  of  affairs,  suspension  or  loss  of 
character  ?  If  not,  we  revert  to  the  established  maxim,  "  there 
is  no  wrong  without  a  remedy,"  and  ask,  in  this  case,  what  is  the 
remedy  ?  or,  at  least,  what  istlie  remedy  exclusive  of  that  which 
Ave  have  adopted  ? 

But  great  stress  is  laid  on  the  novelty  of  this  plea,  and  on  its 
being  entirely  without  precedent.  Whether  it  be  so  entirely 
without  precedent,  shall  be  exarrined  presently ;  but  let  us  now 
take  for  granted  that  it  is  so.  This  certainly  imposes  on  us  some 
difficulty  ;  but  it  only  imposes  one  which  has  been  gotten  over  in 
a  case  very  nearly  similar.  It  has  been  already  shown  from 
Brook's  Abridgment,  title  Indictment,  §  2.  that  where  some  of 
the  grand  jury  were  indicted  or  outl?.vved  of  felony,  it  might  be 
pleaded  in  abatement  of  the  indictment.  As  far  as  we  can  find, 
there  is  but  one  instance  of  such  a  plea,  and  that  in  the  reign  of 
Charles  I.  Sir  Wiliiam  Whithipole's  case,  reported  Cro.  Car. 
]  34  ;  that  this  was  the  first  instance  of  such  a  plea,  is  manifest 
from  the  reporter's  expression,  that  "  because  this  was  thefirsr 
plea  that  had  been  upon  that  statute,  and  would  be  a  precedent 
in  crown  matters,  the  court  Avould  advise."  Here  then  is  a  plea, 
the  like  of  which  had  never  been  produced  before  the  time  of 
Charles  I.  and  yet  its  entire  disuse  and  novelty  formed  no  ground 
for  its  rejection.  Since  the  days  of  Charles  I.  there  has  been  no 
precedent  of  any  thing  like  it.  If  then  that  solitary  case  had  not 
accidentally  happened  to  occur,  the  same  objection  of  novelt\- 
WGuld  as  strongly  apply  t9  that  plea,   which  is  unquestionablv 
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good,  as  it  can  to'that  which  we  have  offered  to  the  court.  Btif 
nov'v-'lty  only  imposcis  on  us  the  necessity  of  more  accurately  in- 
vesti;^atin<s5  the  principles  of  law,  on  which  we  rely ;  if  our  de- 
ductions from  them  be  wtll  founded  (and  we  tru.st  they  are)  the 
objection  of  novelty  vanishes. 

Along  with  this  objection  of  novelty  may  be  classed  another  ; 
namely,  that  supposing  the  court  will  interfere  in  a  case  like  this, 
we  have  mistaken  our  application  ;  and  to  that  was  pointed  tlie 
attorney  general's  expression,  that  Dr.  Dodd's  case  is  no  prece- 
dent for  a  plea  in  abatement.  To  that  we  answer,  1st,  that  there 
may  be  mare  ways  than  one  of  applying  to  rectify  the  same  error  ; 
and,  2d.  That  emphatically  the  most  correct  and  proper  way  of 
applying  to  rectify  this  error,  is  by  a  plea  in  abatement.  The 
first  position  may  be  illustrated  thus.  It  is  laid  down  in  Hawk- 
PL  Cr.  b.  2.  ch.  25.  §  16,  that  any  one  who  is  under  a  prosecu- 
tion for  any  crime  whatsoever,  may,  by  the  common  law,  before 
he  is  iiidicted,  challenge  any  of  the  persons  returned  on  the 
grand  jury,  as  being  outlawed  for  felony,  &cc.  or  villeins,  or  re- 
turned at  the  instance  of  a  prosecutor,  or  not  returned  by  the 
proper  officer,  Sec.  Here  then  is  a  summary  mode  given  to  the 
accused  of  objecting  to  grand  jurors,  either  by  challenging  the 
array,  or  challenging  the  polls,  as  the  case  may  require  ;  but  has 
he  no  other  mode  ?  Sir  William  Whithipole's  case,  Cro.  Car. 
134;  and  Brooke,  in  the  paragraph  already  cited  from  him,  tells 
us,  that  these  objections  may  be  pleaded  in  abatement  ;  and  Lord 
Coke  (3  Inst.  34.)  says,  "  the  safest  way,  for  the  party  indicted, 
is  to  plead,  upon  his  arraignment,  the  special  matter  given  unto 
him  by  the  stat.  of  1 1  Hen.  4.  for  Die  overthrow  of  the  indict- 
ments, with  such  averments  as  are  by  law  required  (agreeable  to 
the  opinion  of  lord  Hrooke,  ubi  sufira)  and  to  plead  over  to  the 
felony,  and  to  require  counsel  learned  for  the  pleading  thereof, 
which  ought  to  be  granted,  and  also  to  require  a  copy  of  so 
much  of  the  indictment  as  shall  be  necessary  for  the  framing  of 
his  plea,  which  ought  also  to  be  granted — and  these  laws  made 
lor  indifferency  of  indictors,  ought  to  be  construed  favourably  ; 
for  that  the  indictment  is  commonly  found  in  the  absence  of  the 
party,  and  yet  it  is  the  foundiition  of  all  the  rest  of  the  proceed- 
ings." Here  then  is  a  case  where  an  objection  to  the  grand 
jury  may  be  taken  advantage  of  either  by  a  challenge  to  the  jury, 
or  by  a  plea  in  abatement,  at  the  option  of  the  defendant.  Fur- 
ther, cases  frequently  occur,  in  which  an  indictment  is  quashed, 
on  motion  for  error  on  the  face  of  it,  which  might  have  been  the 
subject  ef  demurrer,  or  of  arrest  of  judgment ;  but  was  it  ever 
said  in  any  of,  these  cases,  that  because  you  have  the  first  re- 
medy, you  cannot  have  the  last  ?  On  the  contrary,  summary 
applications  on  motion,  particularly  in  criminal  cases,  are  com- 
paratively  of  modern  invention  ;  for  the  most  part  introduced  for 
the  ease  of  the  defendant,  and  to  save  him  from  the  technical 
nicety  of  formal  pleading  ;  but  they  were  never  intended  to  de- 
prive him  of  the  benefit  of  such  pleading,  should  he  judge  fit  ta 
vesort  to  it. 
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i)i\  Dodd's  case,  hmvcvcr,  can  be  considered  in  nc  otlier  lit^l.l 
than  as  furnishing  a  plea  in  abatement,  pleaded  ore  tnnif<  ;  he 
averred,  that  the  indictment  was  found  on  illegal  evidence, 
which  he  set  forth,  and  submitted  that  he  ought  not  to  be  <;ox\\- 
pellcd  to  plead  the  general  issue.  Have  not  this  allegation  and 
prayer  all  the  substi.nlial  requisites  of  such  a  plea  ?  But  the  facts 
which  he  averred,  being  admitted,  there  was  no  necessity  for 
putting  it  into  form,  and  the  law  arising  fitm  them  was  argued 
as  on  li  demui'rer.  Had  the  facts,  however,  been  disputed,  and 
the  law  indisputable,  what  should  he  have  done  ?  Tl.e  ailswer  to 
this  question  leads  to  the  discussion  of  our  second  position — tiiat 
emphatically  the  most  correct  and  proper  Way  of  api)lying  to  rec- 
tify this  error,  is  by  a  plea  in  abatement.  Had  the  facts  been 
disputed,  should  they  have  been  ascertained  by  a  war  of  affidavits 
submitted  to  the  judges,  who  are  not  the  competent  organs  for 
ascertaining  facts  ?  No,  ad  cjuxsliones  facti  rcs/.undiajit  juratores. 
If  the  facts  alleged  would  aiVord  sufficient  ground  for  quashing 
an  indictment,  but  their  truth  be  controverted,  a  jury  must  decide 
•)n  their  truth  ;  a  jury  cannot  decide  on  their  truth  without  an 
issue  joined  ;  an  issue  cannot  be  joined  without  a  plea  put  in  ;  and 
no  plea  can  be  put  in  but  a  plea  in  abatement.  It  follows,  there- 
fore, that  wherever  the  ficts  are  capable  of  being  traversed,  the 
only  correct  way  of  bringing  them  forward,  is  in  the  form  of  a 
pl^a  tendering  an  issue — the  ancient  and  strict  rules,  of  which 
the  defendants  have  not  lost  the  benefit,  know  no  other  way  of 
bringing  before  the  court  facts  that  ought  to  prevent  an  accused 
person  answering  an  indictment,  fr.an  by  pleading  them,  that  if 
denied,  their  truth  may  be  tried  by  those  who  are  to  try  the 
truth  of  facts  ;  and  if  admitted  or  proved,  they  may  appear 
upon  the  record,  and  bring  it  to  a  legal  termination.  Any  other 
way  is  an  innovation— useful  in  many  cases,  frequently  an  advan- 
tage to  the  accused — but  one  which  he  may  waive,  if  he  prefer 
the  original  mode  of  pleading. 

As  to  the  formal  objections  which  were  taken,  the  counsel  for 
the  defendant  replied  to  them;  but,  stated,  that  the  facts  con- 
tained in  their  pleas  liad  come  to  their  knowledge  so  very  short  a 
time  before  the  defendants  were  called  upon  to  plead,  that  they 
had  no  time  to  re-peruse  them  ;  and  were  obliged  to  file  the  ori- 
ginal draughts,  without  even  taking  copies  ;  that  therefore,  if 
the  court  should  think  any  of  the  formal  objections  valid,  they 
would  pray  for  liberty  to  amend  ;  wh^ch  they  had  no  doubt  it 
would  be  ready  to  grant,  under  the  circumstances  of  these  being 
criminal  cases,  in  which  the  defendants"  should  not  be  entangled 
])y  niceties,  and  of  there  being  no  precedent  to  which  the  counsel 
could  have  had  recourse  for  their  guidance. 

Mr.  Edwards  replied  ;  but  confined  himself  entirely  to  the  for- 
mal objections,  and  did  not  enter  into  the  general  question  whe- 
ther such  a  plea  would  lie.     After  he  had  concluded,   the  court ' 
adjourned  till  the  next  day. 
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THE  court  met  and  opened  at  eleven  o'clock. 

Present,  the  Honorable  William  Patterson,  one  of  the 
judges  of  the  suprtme  court  of  the  United  States,  and 

The  Honorable  Matthias  B.  'lalmadge,  judge  of  the  dis- 
trict of  New- York. 

Counsel  for  the  Prosecution. 
Nathan   Sanford,  district  attorney  of  the  United  States  ; 
and  Pierpoint  Edwai'ds. 

Counsel  for  the  Defendant. 

Messrs.  Washington  Morton,  Cadwallader  D.  Golden, 
Josiah  Ogden  Hoffman,  Thomas  A.  Emmet,  Richard  Hari- 
son. 

The  names  of  about  sixty  persons  were  called  over  at  the 
request  of  the  district  attorney,  as  witnesses  on  the  part 
of  the  United  States.  Colden^  in  behalf  of  the  defendant, 
gave  a  list  of  witnesses  to  the  clerk,  whose  names  were  called 
at  hicy  request,  as  follows  : — 

List  of  Witnesses  for  the  Defendant^  July  1806. 
Stephen    R.  Bradley,  absent.       S?muel  L.  Mitchill,  absent* 
Robert  Smith,  a.  Marquis  de  CasaYrujo,  a. 

William  Thornton,  a»  Thomas  Law,  a. 

B 
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James  Madison, 

absent. 

Ebenezer  Stevens,     absent* 

Albert  Gallatin, 

a. 

Samuel  Winship,            a. 

Henry  Dearborne, 

a* 

Harman  Brinckerhoof,  a. 

Gideon  Granger, 

a. 

Aug.  B.  Woodward,      a. 

Jacob  Wagner, 

a. 

Samuel  Osgood,              a. 

Thomas  W.  Eppes, 

a. 

W^m.  Duncanson,     present. 

Samuel    Smith, 

a. 

Rufus  King,                    p. 

George    Clinton, 

a. 

Jacob  Hagerman,           p. 

George  Clinton,  Jun. 

a. 

William  Minugh,          p. 

CoUen  read  a  subpcena,  directed  to  James  Madison,  es- 
quire, whereby  he  was  commanded  to  appear  at  the  pre- 
sent circuit  court,  to  testify  in  behalf  of  the  defendant.  Also 
the  copy  of  the  subpcena  ticket,  and  read  an  affidavit  in  the 
words  following : 

City  and  County  of  Nerv-Tork^  ss,  Charles  Lindsey,  at- 
torney at  law,  being  duly  swarn-,  saith,  that  on  the  twenty- 
eighth  day  of  May  last  he  served  on  James  Madison  the  WTit 
of  subpoena  hereunto  annexed,  and  also  at  the  same  time  deli- 
vered to  the  said  James  Madison  aticketofsubpcsna,  a  true  and 
perfect  copy  whereof  is  also  hereunto  annexed,  and  this  de- 
ponent further  saith  that  at  the  time  of  shewing  the  said  writ 
and  of  leaving  the  said  ticket,  he  offered  to  pay  to  the  said 
James  his  reasonable  expenses,  and  tendered  to  him  twenty 
dollars  which  the  said  James  would  not  accept,  saying,  '•'  that 
*'  he  would  not  take  them  now,  and  that  it  was  unnecessary 
'*  to  say  any  thing  about  them  ;"  and  this  deponent  further 
saith,  that  the  said  James  made  no  objection  to  the  quantity 
or  quality  of  the  money  so  tendered  as  aforesaid  to  the  said 
James,  and  further  this  deponent  saith  not.  Dated  the  16th 
day  of  June  1806. 

CHARLES  LINDSEY. 

Sworn  the  \7th  day  of  Jwie^   1806. 
MATTHIAS  13.  TALMADGE. 

Golden  stated  that  he  had  in  his  hand  subpoenas  for  the 
other  witnesses  v/ho  did  not  attend,  with  like  proof  of  ser- 
vice on  them.  That  the  present  application  to  the  court, 
however,  w^ould  only  relate  to  Mr.  Madison,  Mr.  Smith, 
Mr.  Wagner,  and  Mr.  Thornton.  As  to  the  three  last  the  docu- 
ments he  had  to  offer,  were  iniitatis  mutandis^  the  same  as 
those  he  had  read  relative  to  Mr.  Madison  ;  it  would  there- 
fore be  unnecessary  to  trouble  the  court  with  reading  them  ; 
he  should  put  them  on  file  and  the  decision  of  the  court  on 
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the  documents  that  had  been  read  he  presumed  would  be  al- 
lowed should  govern  m  the  other  cases. 

H  *  trusted  that  the  court  would  not  order  the  trial  to  pro- 
ceed until  the  defendant  has  had  the  compulsory  process 
of  the  court,  to  bring  up  the  witnesses  who  have  disobey- 
ed the  subpoena.  And  that  compulsory  process,  he  presumed, 
must  be  an  attachment  for  which,  in  belialf  of  the  defendant, 
he  now  applied.  He  did  not  move  for  this  process  merely  as 
a  means  ot  bringing  in  the  witnesses  to  answer  for  their  con- 
tempt in  disobedience  of  the  ordinary  summons  of  the  court  ; 
but  he  applied  for  it,  as  for  that  compulsory  process  which, 
by  the  constitution  of  the  United  States,  every  person  accu- 
sed was  entitled  to  in  order  to  bring  in  his  witness  to  testify- 
on  his  trial.  (Here  he  read  the  8th  article  of  the  amend- 
ments of  the  constitution  of  the  United  States.)  He  also 
read  the  6th  section  of  the  act  of  congress  of  the  2d  May, 
1793,  by  which  it  is  provided,  that  "  Subpoenas  for  witnes- 
"  ses,  who  mav  be  required  to  attend  a  circuit  court  of  the 
"  United  States,  in  any  district  hereof,  may  run  into  any 
*'  other  district.'"" 

Coldeii  also  read  the  14th  section,  of  the  act  of  24th  Sep- 
tember, 1789,  which  enacts,  "that  the  courts  of  the  Uni- 
*'  ted  States  shall  have  power  to  issue  writs  of  scire  facias^ 
*'  habeas  corpus^  and  all  other  writs  not  specially  provided 
"  for  by  statute  which  may  be  necessary  for  the  exercise  of 
"  their  respective  jurisdictions,  and  agi'eeable  to  the  princi- 
"  pies  and  usages  of  law."  This  present  application,  said 
he,  is  sanctioned  by  the  constitution,  and  the  laws  of  our 
country.  There  can  be  no  doubt  of  the  power  of  the 
court  to  award  the  process,  for  which  we  apply,  nor  can 
there  be  any  question  of  the  justice  or  propriety  of  grant- 
ing it.  I  will  not  suppose  that  there  is  any  thing  in  the  station 
of  the  gentlemen  who  are  the  subject  of  the  present  applica- 
tion, which  exempts  them  from  proceedings  to  which  any 
other  citizen  would  be  liable.  The  court  cannot,  and  I  trust 
will  not,  recognize  them  in  their  official  situations  ;  but  hear 
of  them  only  as  of  men,  who  have  chsobeyed  the  process  of 
the  court,  and  whose  attendance  the  defendant  requires  as 
witnesses.  I  shall  not  say  more  on  this  subject,  because  I 
cannot  but  persuade  myself  that  the  process  we  pray  for  will 
be  granted  as  of  course.  But  we  have,  in  behalf  of  the  defen- 
dant, a  further  petition  to  the  court ;  w^hich  is  that  the  pro- 
cess be  made  returnable  at  a  short  day,  and  that  the  court 
adjourn  de  die  in  diem  until  it  may  be  served  and  returned. — 
The  defendant  cannot  go  to  trial  till  his  witnesses  be  brought 
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in,  and  yet  he  is  very  unwilling  that  there  should  be  any  un- 
necessary postponement.  The  court  cannot  be  ignorant 
that  the  defendant,  by  being  removed  from  an  office  which 
was  the  support  of  a  numerous  familv,  and  for  which  he  had 
sacrificed  all  other  business,  has  suff-red,  while  his  guilt  is  yet 
not  proved,  a  punishment  gi'eater  than  any  it  is  in  the  pov/er 
of  the  court  to  inflict.  The  court  must  also  know  that 
while  this  prosecution  is  pending  against  him,  it  would  be 
in  vain  for  him  to  seek  any  new  employment  or  means  of  life. 
The  court  will  readily  perceive  that  humanity,  as  well 
as  justice,  requires  that  the  defendant  should  have  not  on- 
ly the  benefit  of  the  testimony  of  his  witnesses,  but  that  he 
should  have  that  benefit  speedily.  It  is  therefore,  our  humble 
petition  to  the  court,  in  behalf  of  ourchcnt,  that  the  process 
to  bring  in  the  witness?  s  may  be  male  returnable  at  some  short 
dav,  and  that  the  court  adjourn  from  time  to  time,  till  there- 
turn  be  made. 

We  shall  forbear  at  present  to  urge  any  further  arguments 
in  support  of  the  motion  now  before  the  court.  When  we 
have  heard  the  counsel  for  the  prosecution,  we  may  have  more 
to  offer. 

Sanford,  The  first  question  is,  whether  the  application 
of  the  counsel  for  the  defmdant,  for  an  attachment 
against  the  absent  witnesses  subpoe'iad  in  this  cause  on  be- 
half of  their  chent,  is  at  this  time  regular?  I  contend  it  is  not. 
We  are  not  bound  at  this  time  to  discuss  the  question 
whether  the  attachments  ought  to  issue  or  not.  When  the 
proper  time,  for  the  argum-nt  of  that  question  shall  arrive, 
we  shall  be  prepared  to  meet  them  on  that,  as  on  every  other 
question  which  may  occur  in  the  progress  of  the  prosecution. 

The  court  must  have  observed  that  the  public  prosecu- 
tor has,  in  the  first  instance,  mo\  ed  to  bring  on  the  trial  of  W. 
S.  Smith ;  while  this  motion  is  depending  before  the  court, 
nothing  can  be  in  order  but  a  motion  to  postpone  the  trial ; 
that  question  must  precede  th'-  application  for  an  attachment, 
the  object  of  which  is  to  punish  the  absent  witnesses  for  a  con- 
tempt! It  mav  happen,  that  the  parties  are  prepared  to  go 
to  trial  with  the  witnesses  present ;  we  are  prepared  on  the 
part  of  the  prosecution,  and  it  does  not  follow  that  because 
persons  who  may  have  been  regularly  summoned  as  witnesses 
by  the  defendant  are  absent,  the  trial  must  be  delayed  even 
for  a  day,  and  still  less  until  the  return  of  the  attachments 
shall  be  made. 

I  forb-ar  to  sav  a  word  at  present  on  the  application  for  an 
attachm^'nt,  as  a  regular  or  legal  mode  of  bringing  in  witnesses 
to  testify.     When  that  point  shall  come   before  the  court,  we 
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shall  be  readv  to  meet  and  discuss  it.  We  object  to  the  mo- 
tion lor  an  aitachnunt  at  prcstni,  simply  on  the  j^round  that 
it  is  irrcgLilarlv  madt  at  this  time  ;  and  we  shall  not  advance 
further  in  the  argument, 'until  the  court  bhall  have  decided 
thib  point. 

As  therefore  tht-  application  is  altogether  out  of  order,  I 
trust  the  court  wi.l  rei'use    it,  and  will  (jrder  on  the  trial. 

Colden^  I  do  not  see  the  diillraicc  in  point  of  time  as  a 
matter  of  much  importance.  Whether  the  court  decide 
on  the  one  motion  or  the  other  first  or  last  would  be  ol  little 
conseqience.  If  the  court  order  on  the  trial,  then  we  shall 
rtn^ w  our  motion,  and  the  court  will  certainly  hear  our  ap- 
plication, and  decide  upon  it  before  they  allow  the  trial  to  pro- 
ceed. 

P.  Edwards-  wished  to  be  admitted  to  say  a  word 
in  explanation.  This  prosecution  must  be  at  some  time 
brought  to  trial,  and  why  not  now,  after  the  delay  al- 
read\  granted  by  the  court  \  Certainly  the  defendant's  coun- 
sel will  not  press  a  further  delny,  unless  they  show  some 
good  reason  and  legal  ground  for  what  they  ask. 

The\'  say,  that  the  witnesses  sub)  oenad  by  the  defen- 
dant do  not  appear.  Well,  is  this  a  ground  of  delay  ?  Will 
they  be  in  a  better  condition  if  their  witnesses  are  attach- 
ed, and  brought  here  tu  answer  for  a  contempt  of  the  pro- 
cess of  this  court  ?  No  such  thing— the  attachment  they 
solicit,  does  not  go  to  them  tcstificando,  to  bring  them  in  to 
give  testimonv,  but  merely  to  receive  punishment  for  an 
alleged  contempt. 

The  only  motion  they  can  make,  is  to  put  off  the  trial 
for  some  sufficient  and  legal  cause  ;  if  they  make  that 
point,  we  are  prepared  to  meet  them  ;  but  surely  the  court 
will  not  put  off  the  cause,  in  order  to  wait  the  return  of 
an  attachment,  to  be  issued  against  Mr.  Madison  and  the 
other  gentlemen,  who  have  been  mentioned. 

Hofman,  If  the  question  is  to  take  this  shape,  I 
am  ready  to  m.iet  it  ;  but  at  present  we  hope  the  court 
w^ill,  at  anv  rate,  grant  us  a  short  delay  for  the  absent 
witnesses  to  come  in.  It  is  the  usual  practice  of  the 
court,  when  the  witnesses  do  not  appear  instantcr^  to  post- 
pon^r  the  trial  for  a  day  or  more  :  this  is  what  I  should 
request,  as  i*-  is  probable  that  two  of  the  witnesses  may 
reach  this  city  to-morrow.  Far  be  it  from  me,  to  postpone 
this  trial  to  a  distant  day  :  my  only  and  sincere  wish  is,  that 
it  may  come  to  issue  before  this  court  rises  ;  but  we  anx- 
iously hope  that  the  court,  from  motives  of  justice  and 
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constitutional  right,  will  grant  us  the  compulsory  procesjs 
to  bring  in  our  witnesses,  in  the  manner  airea.iy  requested. 
Wg  do  not  dispute  on  matter  of  form  ;  when  our  witnesses 
are  here,  the  court  will  command  their  testimony,  and  it 
is  with  the  court  to  enforce  their  attendance  ;  but  we  shall 
certainly  object  to  the  trial  proceeding  at  this  moment. 

SanforcL  Do  you  mean  to  postpone  the  trial,  on  ac- 
count of  the  absence  of  witnesses  ?  If  so,  it  might  be 
cause  of  eternal  delay. 

Hoffman  Not  so.  I  understand  that  two  of  the  wit- 
nesses now  absent,  will  be  here  to-morrow,  nd  mention  it 
as  a  sufficient  reason  for  a  day's  postponement.  But  I  do 
not  mean  to  commit  myself  on  the  question,  whether  we 
are  bound  to  proceed  to  trial  in  the  absence  of  our  wit- 
nesses, when  we  can  show  we  have  used  due  diligence* 
When  that  question  is  raised,  I  shall  be  willing  to  meet  it, 
and  if  the  witnesses  should  now  come  into  court,  I  would 
cheerfully  and  confidently  go  to  trial. 

P»  Edwards,  The  district  attorney  would  repel  with 
disdain,  the  idea  of  sheltering  himself  under  forms. 
No,  please  your  honors,  he  has  w^ith  great  liberality 
met  the  opposite  counsel,  and  I  feel  myself  impressed 
with  its  propriety.  The  objection  to  the  mode  of  proceed- 
ing, on  the  part  of  the  defendant,  is  founded  in  great  so- 
lidity ;  but  it  is  not  proper,  at  this  stage  of  the  business,  to 
disclose  to  our  antagonists  the  grounds  of  our  opinions. 
When  the  proceedings  take  their  proper  shape,  we  shall 
have  no  objection  to  indulge  them  in  any  proper  informa- 
tion ;  till  then  they  will  not  be  answered  on  irrelevant  mat- 
ter ;  at  present  they  ought  to  confine  themselves  to  a  mo- 
tion for  postponement,  if  postponement  is  their  object. 
When  that  is  decided  by  the  court,  we  will  proceed  with 
ihem  to  discuss  the  motion  for  an  attachment  against  the 
secretary  of  state,  and  other  officers  of  the  executive  gov- 
ernment of  the  union. 

Patterson,  J.  informed  the  bar,  that  the  court  had 
received  a  letter  from  Messrs.  Madison,  Dearborne  and 
K.  Smith,  informing  that  they  would  not  be  able  to  attend. 
The  letter  was  in  these  words  ; 

"  To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the 
District  of  NeW'Tork. 
"  We  have  been  summoned  to  appear,  on  the  14th  day 
of  this  month,  before  a  special  circuit  court  of  the  United 
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States  for  the  district  of  New- York,  to  testify  on  the  part 
of  William  S.  Smith  and  Samuel  G.  Ogden,  severally, 
in  certain  issues  of  traverse  between  the  United  States 
and  the  said  William  S.  Smith,  and  Samuel  G,  Ogden, 
Sensible  of  all  the  attention  due  to  the  writs  of  subpana 
issued  in  these  cases,  it  is  with  regret  we  have  to  state  to 
the  court,  that  the  president  of  the  United  States,  taking 
into  view  the  state  of  our  public  affairs,  has  specially  sig- 
nified to  us  that  our  officiu^  duties  cannot,  consistently 
therewith,  be  at  this  juncture  dispensed  with.  1  he  court, 
we  trust,  will  be  pleased  to  accept  this  as  a  satisfactory  ex- 
planation of  our  failure  to  give  the  personal  attendance 
required.  And  as  it  must  be  uncertain  whether,  at  any 
subsequent  period,  the  absence  of  heads  of  departments, 
at  such  a  distance  from  the  scene  of  their  official  duties, 
may  not  equallv  happen  to  interfere  with  them,  we  respect- 
fully submit,  v.hether  the  object  of  the  parties  in  this  case 
may  not  be  reconciled  with  public  considerations  by  a  com- 
mission issued,  with  the  consent  of  their  counsel  and  that 
of  the  district  attorney  of  the  United  States,  for  the  pur- 
pose of  taking,  in  that  mode,  our  respective  testimonies. 
We  have  the  honor  to  be 

With  the  greatest  respect. 

Your  most  obedient  servants. 

JAMES  MADISON. 
Ckif  of  War.hin^ton^l  H.  DEARBORNE. 

Sthofyuly,lsb6:'    i  H.  SMITH. 

The  court  also  mentioned  that  they  had  received  a  let- 
ter from  Mr.  Jacob  Wagner,  and  one  from  Mn  William 
Thornton,  which  stated  that  they  could  not  attend.  That 
the  letter  from  Mr.  Wagner  covered  copies  of  a  corres- 
pondence between  him  and  Mr.  Colden,  by  which  it  ap^ 
peared  that  Mr.  Wagner  had  offered  to  give  his  deposition 
in  writing,  if  it  could  be  taken  by  consent  on  interrogatories. 

CGlcfcn  acknowledged  that  he  had  received  letters  from 
the  above  mentioned  :  entlemen  ;  and  said  that  these  let- 
ters had  een  submitted  to  the  counsel  concerned  for  the 
defendant  who  had  agreed  in  opinion,  that  they  could  not, 
consistently  with  the  interest  of  their  client,  dispense 
with  the  attendance  of  these  witnesses,  or  consent  to 
receive  their  testimony  in  the  way  it  had  been  offered. — - 
Nor  did  he  think  it  possible  that  the  court  would  suffer 
cither  the  letter,  which  had  been  read  from  Mr.  Madison 
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and  others,  or  those  referred  to  by  the  court  to  have 
any  influence  in  the  decision  of  the  question  then  before 
them.  The  letter  from  the  heads  of  departments,  writ- 
ten by  order  of  the  president,  was  an  attempt  of  the 
executive,  to  interfere  with  the  judiciary,  which  no  doubt 
the  court  would  indignantly  repel. 

Patterson,  J.  The  court  mentioned  these  letters,  to 
show  that  the  gentlemen  who  had  signed  them,  would  not 
be  here  upon  the  subpoenas,  and  were  particularly  called 
forth  by  what  had  fallen  from  one  of  the  defendain's  coun- 
sel, that  :\v  I,  of  the  v.  itnesses  would  probably  be  here  to-mor- 
row. 

Talmadge,  J.  Those  letters  are  not  to  determine 
how  the  court  shall  act ;  their  decision  must  be  formed  up- 
on other  ground.  They  were  mentioned  as  I  conceive, 
with  the  view  of  convincing  the  counsel  that  none  of  the 
gentlemen  who  have  signed  them  will  be  here  to-morrow. 

Patterson,  J.  said  that  was  the  idea  he  meant  to  ex- 
press. 

Colrf.  n.  Our  application  to  the  court  for  an  attach- 
ment, the  district  attorney  says  is  superseded  by  his  mo-  • 
tion  to  bring  on  the  trial.  I  do  not  mean  to  enter  on  an 
argument  on  this  point  :  but  let  me  inform  him  that  he 
misconceives  us  in  this  particular.  We  apply  for  the  attach- 
ments not  merely  to  bring  in  the  witnesses  to  answer  for 
their  contempt,  but  that  they  may  be  brought  here  to  tes- 
tify. We  have  no  partiality  for  this  or  that  process,  nor 
care  whether  the  process  the  court  grants  to  us  be  called  an 
attachment  or  any  thing  else,  so  that  it  be  that  compulsory 
process  which  the  constitution  and  laws  give  us  a  right  to 
demand. 

Sanjord.  The  court  will  please  to  dispose  of  the  ques- 
tion as  to  a  da\'5  delay  for  the  witnesses,  whose  attendance  is 
expected  to-morrow  ;  but  as  to  the  question  of  attachment  it 
is  altogether  different.  We  have  moved  to  bring  on  the  trial  j 
to  defeat  this  motion,  the  defendant  must  show  that  the  ab- 
sent witnesses  are  material  for  his  defence  in  the  present 
cause  :  and  I  would  ask  how  can  he  possibly  show  this  when 
the  gentlemen,  whose  testimony  is  required,  were  all  at  Wash- 
ington, when  the  military  expedition  was  set  on  foot,  and  pre- 
paring at  New- York.  What  possible  knowledge  of  their  own. 
could  they  have  of  those  transactions  at  the  distance  of  250 
miles.  No  affidavit  in  common  form,  stating  tlie  materiali- 
ty of  the  witnesses,  can  be  admitted ;  they   must  show  the 
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special  grounds  on  which  their  testimony  can  operate  for 
the  defendant  ;  and  when  this  shall  be  done,  the  court  will 
judge  whether  the  special  matter  which  may  be  disclosed  con* 
Gtitutes  a  sufficient  reason  for  postponing  the  trial. 

F,  Edwards  concurred  in  the  position  of  the  district  at- 
torney, and  required  of  the  defendant  to  show  the  special 
ground  for  the  application,  wherein  the  testimony  of  the  ab- 
sent gentlemen  was  material  to  his  defence. 

Golden,  That  is  not  the  law,  as  we  have  hitherto  under- 
stood it.  If  we  are  obliged  to  offer  an  affidavit,  we  conceive 
it  to  be  sufiicient  in  the  first  instance,  to  declare  generally, 
that  the  witnesses  are  material  without  specifying  the  particu- 
lar points  to  which  they  are  to  testifv',  and  that  without  them 
our  client  cannot  safely  proceed  to  trial. 

Patterson,  J.  You  must  offer  an  affidavit,  and  must  show 
in  what  respect  the  witnesses  are  material.  The  facts  charged 
in  the  indictment  took  place,  and  are  laid  in  New- York  ;  the 
witnesses  are  admitted  to  have  been  during  that  period  at 
"Washington.  The  presumption  is  therefore  that  they  can- 
not be  material,  and  this  presumption  must  be  removed  bj^ 
affidavit. 

Golden^  after  a  short  silence,  during  which  the  coun- 
sel on  both  sides  had  conlcrred  together,  addressed  the 
court.  The  counsel  have  agreed  among  themselves,  that  the 
cause  shall  go  off  till  to-morrow.  To  which  the  counsel  for 
the  prosecution  having  signified  their  assent.  Golden 
then  said,  the  trial  being  disposed  of  for  the  present,  I  now 
move  on  the  documents  which  have  been  read,  that  an  attach- 
ment be  issued  against  Mr.  Madison. 

Sanford,  We  have  by  no  means  waived  the  priority  of  our 
motion  that  the  trial  may  proceed,  by  consenting  to  post- 
pone the  cause  till  to-morrow.  When  the  court  shall  have  de- 
cided that,  the  motion  for  an  attachment  is  in  order,  and  we 
shall  be  ready  to  argue  it ;  but  the  court  will  not  permit  our 
iiist  question  to  be  superseded  by  the  deference  we  have  paid 
to  thtir  request. 

Washington  Morton  said  the  counsel  for  the  defend- 
ant had  no  objection  to  this  question  also  going  off  till  to- 
morrow, and  then  arguing  them  together. 

Golden,  If  the  court  would  grant  us  the  attachment 
to  day,  it  would  be  a  gain  of  so  much  time,  as  ti.e  trial  is 
postponed  till  to-morrow. 

I  ALMADGE,  J.  The  qucstious  of  bringing  on  the  trial, 
and  of  the  attachment,  are  certainly  distinct,  but  setting 
the  first  aside  for  the  moment  does  not  authorise  the  other 
to  assume  its  place.     You  cannot  have  your  motioa  for  the 
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attachment  argued  before  it  is  determined  whether  the  trial 
€hall  now  proceed. 

Colden.  It  has  been  agreed  to  postpone  the  trial :  the 
district  attorney's  motion  then  being  disposed  of,  noth- 
ing now  interferes  with  our  motion  for  the  attachment. 

Patterson.  J.  The  conversation  is  extremely  desul- 
torv ,  but  go  on  in  your  own  way. 

Colden,  I  am  now  ready  to  open  the  argument  at 
large,  on  the  motion  for  an  attachment,  if  the  court 
will  please  to  hear  me.  But  if  we  now  agree  to  postpone 
this  argument  till  to-morrow,  as  we  have  the  preference 
now,  we  trust  the  court  will  grant  it  to  us  then,  and  hear  us 
belbre  the  motion  to  bring  on  the  trial  is  renewed. 

Patterson,  J.     Certainly  not. 

Harison  Then  I  presume  we  are  to  give  up  the  idea 
of  arguing  the  motion  for  the  attachment  at  present,  as 
the  trial  is  postponed  by  accommodation. 

Talmadge,  J.  The  accommodation  has  been  grant- 
ed, for  the  purpose  of  giving  time  for  tht  arrival  of  some 
absent  witnesses  ;  this  throws  the  trial  oif  for  a  day,  but 
it  cannot  give  to  the  defendant's  counsel,  the  privilege  of 
having  the  second  motion  argued  until  the  first  is  deter- 
mined ;  the  first  qu«  stlon  still  retains  its  priority. 

P.  Edwards.  When  the  attachment  is  argued,  we 
shall  not  take  the  ground  of  privilege  for  the  executive 
officers  of  the  government.  I  know  the  district  attorney 
would  disdain  to  rest  himself  on  such  a  pretext.  We 
shall  require  of  the  defendant  to  show  that  they  are 
material  witnesses,  by  affidavit  and  proof;  if  they  cannot 
make  out  this  point,  their  application  fails.  We  have  suf- 
fered the  trial  to  go  off  for  to-day  ;  perhaps  the  other  mo- 
tion ought  likewise  to  be  suspended,  especially  if  the  de- 
fendant has  not  prepared  his  affidavit,  on  which  the  motion 
must  be  bottomed. 

Emmet.  Have  the  court  decided  that  the  motion  for 
the  attachment,  should  not  be  heard  in  preference  to 
the  question  which  has  been  postponed  till  to-morrow  ?  If 
they  have  not,  I  would  ask  permission  to  suggest  one  cir- 
cumstance, why  it  should  have  the  precedence.  The  right 
of  the  defendant  to  compulsory  process  to  bring  in  his  wit- 
nesses, is  not  only  guaranteed  by  the  constitution  and  the 
laws,  but  springs  from  the  necessity  of  the  furtherance  and 
due  administration  of  justice,  in  all  well  regulated  govern- 
ments, and  if  we  can  obtain  the  attachment  to  day  it  will 
certainly  expedite  the  trial. 
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P,  Edwards^  interrupting,  said,  the  court,  he  presumed, 
int(  iiddd  to  accommodate  the  counsel  on  both  bides,  with 
the   postponement   of   both    questions    till  to-morrc\v. 

Sanford^  understood  that  the  court  had  already  de- 
cided on  that  point,  by  declaring  that  the  public  prose- 
cutor, should  not  lose  the  precedence  of  his  motion,  to 
bring  on  the  trial  bv  the  delav  which  had  been  accommo- 
dated, and  he  insisted  upon  the  point  of  order. 

Enunet^  did  not  imagine  the  court  had  decided  against 
hearing  the  argument  in  favour  of  the  motion  for  an  attach- 
ment. He  understood  the  trial  was  not  to  be  brought  on 
instaiiter^  but  certainly  ihat  was  not  to  postpone  the  right  of 
the  defendant,  to  have  his  motion  allowed. 

[At  this  moment  the  grand  jur\'  came  into  court,  and  the 
foreman  informing  the  court  they  had  found  no  bills,  and  the 
district  attorney  declaring  he  had  nothing  to  lay  before  them ; 
they  were  discharged  for  the  present.] 

Emmet  consented  to  the  accommodation  on  the  con- 
dition that  it  do  not  operate  to  the  injury  of  his  client,  and  pro- 
posed to  offer  an  affidavit,  proving  the  absent  wimesses  to  be 
material  on  the  trial.  He  hoped  it  would  be  understood  that 
the  trial  was  to  be  put  off  from  day  to  day,  until  the  witnesses 
came  in. 

Patterson,  J.  The  first  motion  will  have  the  priority 
in  the  decision,  but  if  the  counsel  agree  they  may  argue  the 
latter  proposition  first. 

Sanford,  We  pray  the  decision  of  the  court  as  to  the 
mode  of  proceeding. 

Patterson,  J.  I  am  willing  to  hear  the  arguments  on 
both  points,  and  I  do  not  care  which  is  argued  first,  but  I  do 
not  mean  to  decide  either  until  both  are  gone  through. 

Talmadge,  J.  The  first  motion  will  have  the  first  de« 
cision. 

Patterson.  J.  You  make  all  the  difficulty  out  of  a  mere 
matter  of  form.  If  you  argue  the  motion  for  an  attachment 
to-day,  no  opinion  will  be  given  until  the  court  have  decided 
upon  the  motion  for  bringing  on  the  trial.  Let  them  go  hand 
in  hand,  and  the  court  will  take  care  that  neither  party  shall 
be  caught  or  entangled  in  the  net  of  form. 

It  was  then  agreed  by  the  counsel  on  both  sides,  that  the 
two  questions  should  be  argued  together  to-morrow. 

Adjourned,  till  ten  o'clock  to-morrow. 

Tuesday,  July  15th  1806. — Present  Judges  Patterson 
and  Talmadge. 

Colden   made  a  brief  recapitulation   of  the   course    of 
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proceedings  of  yesterday,  and  then  offered  the  following  afE- 
davit  of  Wm.  S.  Smith  :— viz. 

Kew-Tork^  ss,  William  S.  Smith,  the  defendant  in  the 
above  cause,  being  duly  sworn,  says,  that  James  Madison,  of 
the  city  of  Washington,  Robert  Smith,  of  the  same  place, 
Jacob  Wagner,  of  the  same  place,  and  William  Thornton, 
of  the  same  place,  are  material  witnesses  for  him  the  depo- 
nent, on  the  trial  of  this  indictment,  as  this  deponent  is  ad- 
vised by  his  counsel,  and  verily  believes  to  be  true,  and  that 
he  cannot  safely  proceed  to  trial  of  the  said  indictment  with- 
out the  testimony  of  the  said  James  Madison,  Robert  Smith, 
Jacob  Wagner,  and  William  Thornton,  and  that  they  have 
been  regularly  subpoenad  to  attend  at  this  court,  on  the  four- 
teenth day  of  July  instant,  to  testify  in  behalf  of  this  depo- 
nent, on  the  said  trial,  and  have  not  appeared  in  the  said 
subpoenas,  nor  hath  either  of  them  appeared  ;  and  ibis  depo- 
nent further  saith,  that  he  hopes  and  expects  to  be  able  to 
prove  by  the  testimony  of  the  said  witnesses  that  the  expedi- 
tion and  enterprise  to  which  the  said  indictment  relates,  was 
begun,  prepared  and  set  on  foot  with  the  knowledge  and  ap- 
probation of  the  president  of  the  United  States,  and  with  the 
knowledge  and  approbation  of  the  secretary  of  state  of  the 
United  States  ;  and  the  deponent  further  saith,  that  he  hopes 
and  expects  to  be  able  to  prove  by  the  testimony  of  the  said 
witnesses,  that  if  he  had  anv  concern  in  the  said  expedition 
and  enterprise,  it  was  with  the  approbation  of  the  president  of 
the  United  States,  and  the  said  secretaiy  of  state  ;  and  the  de- 
ponent further  saith,  that  he  is  informed  and  doth  verily 
believe,  and  hopes,  and  expects  to  be  able  to  prove  by  the 
testimonvofthe  said  witnesses,  that  the  prosecution  against 
him  for  the  said  offences,  charged  in  the  said  indictment,  was 
commenced  and  prosecuted  by  order  of  the  president  of  the 
United  States ;  and  the  deponent  further  saith,  that  he  has 
been  informed,  and  doth  verily  believe,  that  the  said  James 
Madison,  and  Robert  Smith  are  prevented  from  attending  by 
the  orders  or  interpositions  of  the  president  of  the  United 
States — and  further  this  deponent  saith  not. 

(Signed)  W.  S.  SMITH. 

Colden  proceeded.  The  present  application  is  to  put 
off  the  cause  on  account  of  the  absence  of  witnesses 
whose  testimony  the  defendant  alleges  is  material  for  his 
defence,  and  who  have  disobeyed  the  ordinary  process  of 
the  court.  In  compliance  with  the  intimation  from  the 
bench  yesterday,  the  defendant  has  disclosed,  by  the  affida- 
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vit  which  I  have  just  read,  the  points  to  which  he  expects 
the  witnesses  who  have  been  summoned  will  testify. 

If  the  court  cannot,  or  will  not  issue  compulsory  process 
to  bring  in  the  witnesses  who  are  the  objects  of  this  appli- 
cation, then  the  cause  will  not  be  postponed. 

Or  if  it  appears  to  the  court  that  the  matter  disclosed  by 
the  affidavit  might  not  be  given  in  evidence  if  the  witnesses 
were  now  here,  then  we  cannot  expect  that  our  motion 
will  be  successful.  For  it  would  be  absurd  to  suppose  that 
the  court  will  postpone  the  trial  on  account  of  the  absence 
of  witnesses  whom  they  cannot  compel  to  appear  ;  and  of 
whose  voluntary  attendance  there  is  too  much  reason  to 
despair  ;  or  on  account  of  the  absence  of  witnesses  who,  if 
they  were  before  the  court,  could  not  be  heard  on  the  trial. 

It  is  therefore  mv  business  to  show  that  the  court  can 
issue  comi)ulsory  process  against  those  persons  who  have 
disregarded  the  subpoenas.  And  seconcll)',  that  this  pro- 
cess ought  to  issue  because  their  testimony,  as  it  is  disclos- 
ed by  the  affidavit,  would  be  material. 

If  the  witnesses  who  have  been  summoned  stand  on  the 
same  level  with  their  fellow-citizens  ;  if  there  be  not  some- 
thing in  their  high  offices  to  raise  them  above  those  laws 
which  are  above  the  rest  of  the  community  ;  then  there  can 
be  no  doubt  but  that  they  are  subject  to  that  provision  of 
the  constitution,  which  in  its  terms  seems  to  pay  no  re- 
spect to  official  dignity  or  station  ;  but,  as  it  appears  to  me, 
gives  the  accused  a  right  to  demand  compulsory  process 
against  any  man  whose  testimony  he  may  deem  necessary 
to  make  his  innocence  appear.  I  shall  not,  however,  enlarge 
on  the  powers  of  the  court  in  ordinary  cases,  to  issue  the 
process  for  which  we  now  apply.  I  shall  be  content  to  re- 
pose on  the  articles  of  the  constitution  and  the  laws  of  the 
United  States  to  which  I  referred  yesterday. 

I  proceed  to  inquire  whether  Mr.  Madison  and  the  o- 
ther  heads  of  departments  have  offered  a  sufficient  excuse 
for  their  disobedience  to  the  process  of  the  court,  by  say- 
ing they  are  members  of  the  executive  government — whe- 
ther these  dignified  sounds  elevate  them  above  the  consti- 
tution and  laws. 

The  general  rule  is  that  all  persons  are  bound  to  give  tes- 
timony. I  have  no  book  from  which  to  read  this  rule  ; 
but  I  think  it  is  written  by  the  finger  of  God  on  the  heart  of 
every  man.  True  it  is  that  the  necessities  of  society  have 
introduced  one  exception,  and  but  one  :  and  that  is  where 
a  person  in  the  capacity  of  counsellor  or  attorney,  repre- 
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sents  atiother.  This  exception  is  most  strictly  confined  to 
this  relationship.  No  obligations  of  secresy  or  conficience 
however  sacred;  no  connections  of  blood  or  ties  of  friend' 
ship  can  interpose  in  the  administration  of  justice  :  If  they 
could,  a  Russel  would  not  have  perished  by  the  hands  of 
the  executioner,  or  England  have  been  indelibly  stained 
with  the  blood  of  a  Sidney.  In  the  case  of  the  dutchess 
of  Kingston  (11  State  Trials,  246.)  for  bigamj',  sir  Caesar 
Hawkins  was  called  to  prove  that  he  had  delivered  the 
dutchess  of  a  child.  He  attempted  to  excuse  himself  from 
giving  testimony  on  the  ground  of  professional  confidence  ; 
but  the  court  wrung  from  him  his  secret.  And  in  the  same 
case  lord  Barrington  in  vain  implored  to  be  excused  from 
giving  testimony  against  the  accused,  as  all  he  knew  had 
been  imparted  to  him  in  the  confidence  of  friendship.  A 
Roman  Catholic  priest  has  been  compelled  to  disclose  the 
communications  of  his  penitent  in  his  religious  capacity  of 
confessor.   (2  Atk.  524.) 

I  do  not  expect  to  hear  the  counsel  for  the  prosecution 
contend  after  this,  that  any  obligations  of  confidence  inter- 
pose to  shield  the  defaulting  witnesses  from  the  process 
which  in  the  name  of  the  constitution  we  demand.  Nor 
will  I  suppose  that  the  learned  counsel  v*  ho  are  opposed  to 
us  mean  to  say  that  there  is  any  thing  in  the  official  dignity 
with  which  the  witnesses  are  clothed  which  saves  them  from 
the  operation  of  the  laws.  The  peers  of  England  have  not 
thought  that  their  titles  or  stations  afforded  them  any  such 
exemption.  And  even  the  king  of  that  country,  who  claims 
his  title  by  divine  right,  has  yielded  to  the  obvious  moral 
obligation  of  giving  his  testimony  when  the  administration 
of  justice  rendered  it  necessary.  (1  Salk.  278.  2  Hawk. 
152.  Hob.  213.)  Indeed,  if  it  were  necessary  to  produce 
authorities  on  this  point,  we  might  go  very  far  back  and 
show  that  the  kings  of  Judea  have  witnessed  and  been  wit- 
nessed against.     Seld.  1521,  1526.  V/ilk.  edition. 

But  it  mav  be  said  that  there  are  certain  political  mo» 
tives  which  should  induce  the  court  to  excuse  the  secreta- 
ry of  state  and  other  heads  of  departments  from  giving  tes- 
timony. That  were  they  to  be  examined  as  witnesses  they 
might  disclose  state  secrets  ! 

If  I  were  to  admit  that  there  are  certain  secrets  between 
the  president  and  his  secretaries  which  they  would  not  wish 
to  disclose,  (and  I  have  no  doubt  there  are  many  such)  or 
which  ought  not  to  be  disclosed  ;  still  the  witnesses  who 
have  been  duly  summoned  owe  obedience  to  the  process  of 
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ihe  court ;  they  muGt  appear  and  be  sworn,  and  when  on 
their  oaths,  they  ma\'  avail  themselves  of  this  excuse  if 
questions  are  put  to  them  which  they  ought  not  to  answer. 
But  the  court  must  judge  and  not  the  witnesses,  whether 
they  shall  or  shall  not  answer.  Much  less  shall  the  wit- 
nesses be  allowed  to  determine  for  themselves  whether  they 
will  be  obedient  to  a  mandate  of  the  judicial  authority. — 
Such  was  the  determination  of  the  supreme  court  ot  the 
United  States  in  the  case  of  Maubry  against  Madison. 
Cranch's  Reports,  137. 

But  the  dreadful  inconvenience  to  the  gentlemen  them- 
selves and  the  injury  to  our  national  affairs,  that  may  result 
from  the  court's  exercising  a  power  to  call  on  our  great  men 
as  witnesses,  has  been  suggested.  In  the  case  I  have  men- 
tioned of  Maubry  against  Madison,  Mr.  Lincoln  took  pre- 
cisely these  grounds.  Yet  in  that  case  the  court  would  not 
grant  him  a  moment's  time  to  consider  whether  he  would 
or  would  not  be  sworn,  although  thev  had  no  objection  that 
he  should  have  time  to  consider  what  he  would  or  ought 
to  answer. 

Before  I  quit  this  point  I  will  prav  leave  to  refer  the  court 
to  one  other  case  vvhich  has  occurred  in  our  own  courts  : 
I  mean  the  case  of  the  United  States  against  Thomas  Coo- 
per. And  although  I  should  be  sorry  to  find  that  case  re- 
ceived as  law  in  all  its  points,  because  I  think  there  are  in  it 
some  determinations  against  the  defendant  too  severe  and 
rigorous  ;  yet  it  will  she  that  the  question  under  conside- 
ration is  not  a  novel  one.  Mr.  Cooper  calls  as  witnesses 
several  members  of  the  national  legislature  and  officers  of 
the  executive  government — Judge  Chase  permits  subpoenas 
to  issue  against  them — Judge  Peters  indeed  objects  to  the 
members  of  the  legislature  being  subpoenad  on  account  of 
a  supposed  privilege  attached  to  them  as  members  of  the 
congress  then  in  session,  and  therefore  he  thought  the  pro- 
cess could  not  be  enforced  and  that  the  court  ought  not  to 
issue  a  process  to  which  thev  could  not  compel  obedience* 
But  an  objection  on  account  of  official  station  or  dignity, 
or  on  account  of  executive  confidence  Is  not  even  thought 
of:  Such  extraordinary  objections  are  reserved  for  this  ve- 
ry extraordinary  prosecution.  In  the  event,  Mr.  Cooper's 
witnesses  appeared  in   court  and  offered  to  be  examined. 

If,  however,  the  exemption  in  the  present  case  should  be 
supposed  to  extend  to  the  heads  of  departments,  I  presume 
it  ^vill  not  be  contended  that  it  extends  likewise  to  Messrs. 
Thornton  and  Wagner,  who  are  admitted  to  be  only  clerks 
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in  the  offices.  If  one  clerk  is  entitled  to  this  privilege,  so 
is  every  other,  on  the  ground  of  being  an  executive  agent. 
Suppose  a  case  of  treason  or  murder  :  would  the  court  ad- 
tnit  of  such  an  apology  for  refusing  to  the  person  indicted 
compulsory  process  ?  It  is  monstrous  to  suppose  that  they 
would.  Why  then  should  it  be  refused  to  us  in  the  present 
case  ;  is  the  punishment  to  which  the  defendant  is  obnoxi- 
ous of  so  trifling  a  nature,  as  to  render  his  conviction  or 
acquittal  a  matter  of  indifference  ?  No,  sirs,  the  defendant 
is  exposed  to  punishment  extremely  severe  ;  he  is  subjected 
to  a  penalty  of  great  amount,  and  to  imprisonment  in  the 
common  Bridewell,  among  the  vilest  felons  who  are  sepa- 
rated from  the  community.  Shall  he  be  exposed  to  all  this, 
deprived  of  that  shield  which  will  cover  him  from  this  un- 
generous attack  ;  for  the  testimony  we  have  sought  and 
which  the  court  can  furnish  will  be  to  us  that  shield  of  de- 
fence. 

Will  it  be  admitted  as  an  excuse  that  the  gentlemen  can-' 
not  attend  at  this  time  because  the  affairs  of  the  nation  rest 
upon  their  shoulders  ?  But  it  is  intimated  in  their  letter, 
that  their  official  employments  will  always  interfere  when- 
ever the  defendant  may  require  them  as  witnesses  :  in  that 
case  we  cannot  issue  an  attachment  either  now  or  hereaf- 
ter. Yet  it  is  no  uncommon  thing  to  find  these  gentlemen 
absenting  themselves  from  the  seat  of  government  for 
months  at  a  time,  for  their  own  pleasure  or  business.  It  is 
hard  indeed  that  they  cannot  devote  a  few  days  to  the  fate 
of  a  fellow-citizen. 

I  humbly  hope  that  I  have  satisfied  the  court  that  they 
have  power  to  issue  the  process  we  pray  for,  and  that  no 
sufficient  excuse  has  been  or  can  be  offered  for  disobeying 
ihe  subpoenas,  and  that  therefore  the  attachment  ought  to 
be  granted  ;  if  not  for  the  purpose  of  bringing  in  the  witnes- 
ses to  testify,  which  is  now  our  object,  at  least  I  think  the 
court  will  be  of  opinion  that  they  ought  to  compel  the  wit- 
nesses to  appear  and  answer  the  contempt. 

I  now  proceed  to  inquire  whether  the  testimony  which 
we  expect  to  obtain  from  these  witnesses  may  not  be  given 
in  evidence,  when  the  defendant  is  on  his  trial. 

And  here  we  say  it  may  be  given  in  evidence  either  In 
mitigation  of  the  punishment,  or  as  a  justification.  If  not 
as  a  justification,  certainly  we  shall  be  allowed  to  offer  it  in 
mitigation  ;  and  the  proper  time  to  offer  it  in  mitigation  is 
on  the  trial.  There  Is  no  doubt  but  that  circumstances  in 
mitigation  may  be  offered  to  the  court  after  the  verdict. 
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if  a  defendant  Is  so  fortunate  as  to  be  able  to  obtain  such 
testimony  after  he  has  been  pronounced  guihv  bv  the  jury, 
the  court  will  undoubtedly  listen  to  it.  But  the  laws  do  not 
put  it  in  the  power  of  a  defendant  to  compel  a  witness  to 
appear  and  testify  in  his  behalf  unless  it  be  on  the  trial  of 
the  issue* 

It  is  as  much  the  right  of  the  accused  to  lay  before  the 
court  testimony  which  may  tend  to  lighten  his  punishment, 
as  it  is  to  offer  testimony  that  will  entirely  exculpate  him. 
Is  it  not  as  unjust  and  unreasonable  that  a  defendant  should 
be  subject  to  three  years  imprisonment  when  he  can  show 
that  he  ought  not  to  suffer  three  days  confinement,  as  it  is 
that  he  should  be  convicted  when  he  is  not  guilty  ?     If, 
therefore,  tliere  is  no  other  mode  of  obtaining  the  mitiga- 
tory testimony  but  by  the  witness  appearing  upon  the  trial, 
the  court  v/111  oblige  him  then  to  appear.     Let  us  ask,  has 
the  law  provided  any   means  by  which  the   defendant  can 
compel  a  witness  to  give  an  extrajudicial  deposition  in  any- 
criminal  case  ;  or  is  there  any  process  by  which  the  defen- 
dant can  compel  a  v/itness  to  appear  in  court  after  the  trial  ? 
We  answer  with  confidence  that  there  is  none.     Such  a 
thing  has  never  been  heard  of,  and  the  counsel  for  the  pro- 
secution, we  are  certain,  cannot  point  out  to  us  any  means  by 
which  we  may  oblige  a  witness  to  give  the  testimony  we  ex- 
pect, if  the  court  should  say  they  would  hear  it  after  the 
trial.     It  is  true,  indeed,  where  witnesses  have  voluntarily 
made  affidavits  of  this  nature,  the  courts  have  received  them 
after  the  issue  has  been  decided.     But  can  a  matter  of  this 
importance   to  the  accused   depend   on  the   mere  will   and 
pleasure  of  another  ?     Every  notion  of  justice  is  opposed  to 
such  an  idea.     And  if  there  be  no  certain  mode  of  obtain- 
ing this  testimony  but  by  examination  of  the  witness  on  the 
trial,  the  court  will  oblige  him  to  appear.     We  are,  howev- 
er, not  without  authority  on  this  subject.     In  the  case  of  the 
earl  of  Anglesea,  indicted  for  a  misdemeanour,  reported  in 
9  state  trials,  305.  it  was  expressly  decided  that  circum- 
stances in  aggravation  of  the  defendant's  offence  might  be 
given  in  evidence  on  the  trial.     Now,  if  circumstances  in 
aggravation  may  be  offered  on  the  trial  of  the  issue,  a  fortiori 
it  must  be  lawful  to  give  in  evidence  circumstances  Oi  mitio 
gation.     For,  as  it  is  better  that  a  guilty  person  shou^i  •  s- 
cape  punishment  rather  th^n  that  an  innocent  one  should 
suffer  unmeritedly ;  so  it  is  better   that  a  guilty   defenaant 
should  escape  with  too  light  a  punishment  rather  than  that 
he  should  suffer  more  than  he  deserves.     This  case  of  the 
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carl  of  Anglesca  is  a  very  strong  one  in  our  favour :  the 
point  now  before  the  court  was  there  debated  and  received. 
a  decision  which  supports  the  principles  for  which  we  now 
contend.  So  in  many  instances  have  the  courts  allowed  a 
defendant  to  give  evidence  of  character,  where  the  charac- 
ter of  the  defendant  could  have  nothing  to  do  w^ith  his  guilt 
or  innocence :  M'-Nalty,  320,  323,  &c.  But  we  may  ap- 
peal to  universal  practice  on  this  subject.  Is  there  a  law- 
yer who  hears  me  that  will  say  he  ever  knew  testimony  of 
this  kind  refused  by  a  court  on  a  trial  ?  and  is  it  not  admit- 
ted every  day  ?  I  hope,  therefore,  the  court  will  say  that 
although  we  may  only  offer  this  testimony  in  mitigation  ; 
yet  the  v/itnesses  must  be  compelled  to  come  here  and  give 
us  the  benefit  of  it. 

We,  however,  go  farther,  and  offer  this  testimony  not 
merely  as  mitigatory,  but  as  relevant  to  the  issue,  and  as 
a  complete  justification  of  the  acts  with  which  the  defendant 
is  charged.  We  say  by  the  affidavit  that  the  witnesses  will 
prove  that  v/hat  the  defendant  did,  he  did  with  the  know- 
ledge, consent  and  approbation  of  the  president  of  the  Uni- 
ted States  :  and  if  they  do  prove  this  the  defendant  must  be 
acquitted. 

Let  us  suppose  that  we  could  prove  that  the  acts  charged 
against  the  defendant,  were  done  by  the  express  order  of  the 
president  of  the  United  States  ;  would  not  such  an  order  be 
a  coiiiplete  justification  ?  That  the  president  might  have  au- 
thority to  give  such  an  order,  cannot  be  questioned.  Con- 
gress have  the  power  of  declaring  war  ;  and  when  that  is  done 
the  president  is  to  act  under  it,  and  may  authorise  any  military 
or  hostile  measures  against  the  enemy.  It  it  be  said  that  there 
was  no  declaration  by  congress,  it  is  sufficient  for  us  to  an- 
swer that  there  might  have  been.  The  constitution  does  not 
require  that  a  declaration  of  war  should  be  made  public  ;  it 
would  be  absurd  to  suppose  that  it  did,  and  that  thereby 
the  executive  of  this  country  was  to  be  deprived  of  all  chance 
of  taking  an  enemy  by  surprise,  or  of  the  advantages  of  secret 
measures  of  defence  or  offence.  It  is  well  known,  that  at 
the  time  general  Miranda's  expedition  was  set  on  foot,  con 
gress  were  sitting  with  closed  doors,  and  might  have,  nay,  it 
%vas  universally  believed  that  they  had,  declared  war  against 
Spain.  If  they  had  done  so,  the  president  would  have  had 
constitutional  authority  to  sanction  the  acts  for  which  the  de- 
fendant is  now  to  answer  ;  and  will  it  be  said  that  the  indivi- 
dual acting  under  the  order  or  sanction  of  the  chief  magistrate 
of  the  country,  who  might  have  had  authority  to  give  that 
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sanction  shall  be  answerable  crlminallv  for  what  he  has  clone 
pursuant  to  that  order.  Must  he  inquire  whether  the  chi^f 
magistrate  was  or  was  not  authorised  to  give  the  order,  and 
must  the  defendant  he  pmiished  if  it  turns  out  that  the  pre- 
sident has  acted  illegulh'.  No  ;  it  would  be  an  oppressive  and 
t}'Tannical  doctrine  to  say  the  defendant  may  be  charged  with 
a  crime  under  such  circumstances.  The  defendant  had  only 
to  inquire  whether  the  president  gave  him  an  order  which 
might  be  within  the  scope  and  limits  of  his  constitutional  func- 
tions, and  if  it  was  so,  the  defendc^nt  cannot  be  punished  for 
his  obedience.  I  will  not  take  up  the  time  of  the  Court  lon- 
ger on  this  part  of  the  subject,  or  detain  it  with  any  argument 
to  show  that  when  we  have  proved  that  the  defendant  acted 
with  the  knowledge,  consent,  and  approbation  of  the  presi- 
dent of  the  United  States,  it  must  be  equivalent  to  proving 
that  he  acted  under  an  express  order. 

But  let  us  suppose  that  the  testimony  we  offer  would  not 
make  out  a  justification  according  to  the  strict  legal  accepta- 
tion of  that  term,  still  we  say  it  would  form  such  an  excuse 
for  the  defendant  as  would  entitle  him  to  a  verdict  of  acquittal. 

If  the  defendant  can  satisfy  the  jury  by  the  testimony  of  thci 
witnesses  whom  he  now  calls,  that  he  had  no  intention  to  diso- 
bey the  laws,  but  on  the  contrary  that  he  thought,  and  had 
reason  to  think,  that  his  conduct  was  sanctioned  by  their  au- 
thority ;  and  that  he  would  merit  the  approbation  of  his  go- 
vernment, and  the  applause  of  his  countrymen,  he  will  not, 
he  ought  not  to  be  convicted. 

Where  there  is  no  intent  to  do  wrong,  there  can  be  no  crime. 
This  is  a  principle  not  derived  to  us  from  tradition  or  record  ; 
it  is  in  the  heart  of  every  man,  is  imbibed  with  our  reason, 
and  cannot  be  obliterated  while  a  sense  of  justice,  or  know- 
ledge of  right  and  v/rong  is  retained. 

I  expect  to  hear  it  said:  that  if  this  principle  be  applicable  to 
all  cases,  then  an  ignorance  of  the  law  will  always  be  an 
excuse  for  an  offence.  Sir,  I  say  it  will  be  so  whenever  a 
defendant  may  have  it  in  his  power,  clearly  to  demonstrate 
that  he  was  ignorant.  As  if  a  law  should  this  day  be  pas- 
sed at  Washington,  against  the  exportation  of  arms,  and  a 
person  to-morrow,  before  he  could  possibly  have  knowledge 
of  the  existence  of  such  a  law,  should  make  a  shipment 
contrary  o  the  prohibition,  i  say  no  jury  on  earth  would 
convict  a  defendant  under  such  circumstances.  No  court 
on  earth  would  tell  a  jury,  that  in  such  a  case,  they  ought  to 
convict.  But  as  it  may,  in  many  cases,  be  impossible  to 
prove  on  a  defendant  a  knowledge  of  the  law,  he  is  very 
mdsely  charged  with  it.  In  the  first  instance  it  is   always 
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to  be  presumed  that  ever)?'  citizen  is  acquainted  with  the 
laws  of  his  country,  and  that  presumption  must  stand  against 
him  till  it  is  destroyed  by  decisive  and  irrefragable  proofs. 

And  30  it  is  also  with  respect  to  the  intent.  If  an  offence 
is  committed  against  the  lav/s,  it  is  to  be  presumed  that 
there  w^as  an  intent  to  offend  until  the  contrary  appear.  But 
when  that  does  appear,  the  presumption  is  destroyed,  and 
the  accused  is  exculpated.  The  testimony  we  would  offer, 
may  then  be  heard  if  only  for  this  purpose,  if  only  to  take 
away  that  presumption  of  criminal  intent,  which  the  law 
very  wisely  and   necessarily  raises  against  the  defendant. 

But  whether  this  testimony  may  be  a  justification  or  ex- 
cuse, it  ought  to  be  submitted  to  the  jury.  They  are  the 
judges  of  the  law,  and  the  fact.  And  all  the  facts  ought 
to  l)e  brought  before  them,  that  they  may  apply  the  law.  I 
do  not  mean  by  this  that  a  party  is  to  be  at  liberty  to  offer 
any  sort  of  testimony  that  he  may  please,  but  he  has  an  un- 
questionable right  to  submit  to  the  jury  every  fact  that  has 
any  relation  to  the  crime  with  which  he  is  charged. 

There  is  another  ground,  also,  on  which  the  jury  ought 
to  be  permitted  to  hear  this  testimony.  It  has  become  a 
practice  for  jurors  to  recommend  a  convict  to  the  mercy 
of  the  court,  where  they  think  he  deserves  it.  This  prac- 
tice is  sanctioned  by  so  many  instances,  and  by  such  a  length 
of  time,  that  it  may  now  be  considered  as  a  right,  and  if  it 
be  so,  then  certainly  the  jury  ought  to  have  every  circum- 
stance before  them,  which  will  assist  them  to  determine 
whether  they  will  recommend  or  not. 

It  may  be  proper,  in  order  that  the  court  may  see  the  full 
applicability  of  the  testimony  we  expect  from  the  witnesses 
who  have  been  subpoenad,  that  I  should  mention  the  other 
testimony  that  we  expect  to  offer  in  connection  with  it.  We 
shall  show  from  the  journals  of  congress,  w^hen  thtir  secret 
sessions  began,  and  how  long  it  continued.  We  shall  prove 
that  it  was  universally  believed  that  congress  had  secretly 
passed  an  act  for  going  to  war  with  Spain.  We  shall  read 
the  president's  message  at  the  opening  of  the  last  congress, 
and  a  variety  of  documents  communicated  by  him,  on  the 
sixth  of  December.^"  And  we  shall  then,  from  proving  the 
notoriety  of  the  preparations  for  general  Miranda's  expedi- 
tion as  well  here  as  at  Washington,  and  by  a  variety  of  other 
circumstantial  testimony,  bring  home  to  the  president  the 
knowledge  v/e  impute  to  him. 

Thus,  may  it  please  the  court,  I  have  endeavoured  to  es- 
tablish the  pov/er  of  the  court  to  issue  the  process  for  which 
*  See  Appendix. 
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we  ask,  and  to  show  that  the  gentlemen  who  have  been  sub- 
pcenad,  are  not  exempt  from  their  process,  on  account  of 
their  official  dignity,  or  excused  from  obeying  the  subpoe- 
nas, on  the  ground  of  their  being  confidential  executive 
agf  nts.  I  have  attempted  to  show  that  the  testimony  which 
these  witnesses  would  aftbrd  us,  would  be  material  either 
in  mitigation  or  exculpation,  and  that  in  either  case  it 
must  be  given  in  evidence  on  the  trial.  I  too  plainly  per- 
ceive how  much  I  have  left  undone.  But  it  is  my  province 
onlv  to  open  this  argument. 

I  am  happy  that  I  am  to  be  followed  by  counsel  who  will 
not  fail  to  supply  my  omissions. 

Hoffman.  If  I  am  not  precluded,  by  the  intimation 
of  the  court  yesterday,  that  it  was  necessary  to  dis. 
close,  by  affidavit,  the  facts  intended  to  be  established  by 
the  absent  witnesses,  I  solicit  permission  to  submit  some 
remarks,  tending  to  show  that  the  general  affidavit  ought 
to  be  received  as  sufficient,  for  the  postponement  of  the 
trial.  With  all  possible  respect,  I  suggest,  that  the  defen- 
dant's counsel  were  not  heard  on  this  question,  and  I  hope 
I  may  consider  the  intimation  not  as  a  fixed  or  deliberate 
opinion  of  the  court. 

Patterson,  J.  You  are  too  late.  The  question  is  al« 
readv  decided. 

Hoffman.  I  proceed  then  to  add  to  the  opening  ar- 
gument, and  shall  limit  my  observations  chiefly  to  the  ma- 
teriality of  the  testimony  ;  for  as  it  respects  the  right  to 
an  attachment,  the  principles  on  which  we  rely  have  been 
fully  and  ably  stated.  I,  however,  beg  leave  to  read  an 
additional  authority,  in  support  of  the  general  scope  of 
the  argument  used  by  my  associate  counsel. 

In  1  M^Nally's  Rules  of  Evidence,  255,  it  is  decided, 
*'  that  the  claim  of  exemption  from  giving  evidence,  is 
"  scrutinized  with  a  jealous  eye,  and  the  person  relyingoR 
"  it,  must  establish  his  right  by  showing  a  positive  law, 
*'  or  express  authority."  The  master  of  the  rolls,  Sir  Mi- 
chael Smith,  adds,  "  it  was  the  undoubted  legal  constitu- 
^'  tional  right  of  every  subject  of  the  realm,  who  has  a 
"  cause  depending,  to  call  upon  a  fellow  subject  to  testify 
"  what  he  may  know  of  the  matters  in  issue.  And  every 
"  man  is  bound  to  make  the  discovery,  unless  specially 
"  exempted  and  protected  by  law." 

The  general  proposition,  which  I  shall  endeavour  to 
maintain,  is,  that  the  testimony  of  Mr.  Madison  and  the 
other  witnesses  named  in  the  affidavit,  is  material  to  Col. 
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Smith,  in  his  defence  of  the  present  prosecution.  It  is 
material,  as  matter  of  excuse  or  justification  ;  but  if  not 
strictly  as  matter  of  justification,  then  as  evidence  to 
inform  the  judgment  of  the  court,  in  the  exercise  of  its 
discretion,  in  inflicting  the  punishment.  Before  I  enlarge 
on  these  points,  I  remark,  that  it  is  sufficient  for  our  pur- 
pose, to  suppose  a  state  of  things  between  this  country  and 
Spain,  where  the  assent  and  approbation  of  the  executive 
of  the  United  States,  would  justify  the  expedition  charged 
in  the  indictment ;  for  if  there  can  be  such  a  case,  the  ad- 
vice of  the  counsel,  as  stated  in  die  affidavit,  must  be  pre- 
sumed to  apply  thereto  ;  unless,  therefore,  it  shall  appear 
?ie^atively  to  the  court,  that  tlie  prosecution  or  defence 
can  assume  no  shape,  where  the  testimony  required  will 
be  important,  they  will  not  refuse  to  postpone  the  trial. 
It  certainly  is  not  necessary  for  the  defendant  to  disclose 
by  affidavit,  the  precise  use  intended  to  be  made  of  the 
evidence.  We  arc  not  bound  to  unfold  our  entire  defence 
to  the  public  prosecutor  ;  we  are  only  bound  to  lay  enough 
before  the  court,  from  which  the  importance  of  the  testi- 
mony may  be  inferred. 

The  offence  charged  in  the  indictment,  is,  for  beginning 
and  setting  on  foot,  preparing  and  providing  the  means  for 
a  military  expedition  against  a  nation,  with  whom  the 
United  States  are  at  peace.  And  it  may  be  asked,  can  the 
United  States  be  in  a  state  of  war  with  a  foreign  nation, 
until  congress  shall  have  formally  declared  war  ?  Congress 
have  alone  the  constitutional  right,  to  elect  to  go  to  war ; 
but,  in  case  of  an  actual  war  declared  or  waged  by  a  fo- 
reign power,  there  is  no  option,  war  does  already  exist ; 
a  defensive  war,  without  the  agency  of  congress  ;  a  war 
de  facto ^  and  which  would  take  the  case  out  of  the  statute* 
Put  the  case  of  acti.al  war  commenced  by  Spain,  against 
the  United  States,  when  war  has  not  been  declared  by 
congress  ;  would  it  not  be  permitted  to  the  president,  to 
call  out  the  military  forces  of  the  union,  to  repel  the  aggres- 
sion ?  Certainly  it  would.  An  attack  may  be  made  here 
at  the  city  of  Nevv^-York ;  may  not  the  president  commence 
and  execute  offensive  operations,  to  draw  off  the  enemy 
from  this  port,  and  put  them  on  their  defence  in  Florida,  or 
any  other  part  of  the  Spanish  dominions  ?  Offensive  war 
once  begun,  the  nation  attacked  succeeds  to  all  the  rights 
of  legitimate  warfare.  It  may  merely  resist  its  enemy,  or 
it  may  repel  its  aggressions  by  a  stroke,  at  the  head,  the 
heart,  or  tlie  extremities.     All  are  equally  justifiable. 
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Suppose,  in  the  progress  of  this  cause,  we  should  be  able 
to  verJiV  the  language  of  the  president  in  his  message  on  the 
subject  of  a  war  with  Spain,  when  he  speaks  of  force  being 
to  be  met  by  force  ;  and  that  we  should  show  the  conflict 
had  already  commenced,  in  which  we  were  trying  *'  who 
could  do  the  other  most  harm,"  would  not  this  be  actual 
war  ? 

I  ask,  whether  a  war  has  not  existed  between  this  coun» 
try  and  other  nations,  without  a  declaration  of  war  by  Con- 
gress. Whether  it  did  not  exist  against  Tripoli  and  other 
African  states,  without  such  declaration  ?  Do  I  mistake 
the  fact,  when  I  say,  that  an  expedition  was  fitted  out 
against  Tripoli  ?  And  will  it  be  denied,  that  wc  were  theji 
in  a  state  of  actual  war  ?  Yet  congress  had  declared  no  war. 
Was  the  president  of  the  United  States  justifiable  for  this 
act  of  hostility,  commenced  without  the  autliority  of  con- 
gress ?  Certainly  he  was.  It  can  never  i)e  denied  to  the 
executive  to  resist  an  attack.  He  is  constitutionally  bound 
to  defend  the  United  States  against  all  foreign  attacks  as 
well  as  domestic  insurrections,  and  in  the  way  best  calcula- 
ted  in  his  judgment  to  insure  success.  A  law  was  after- 
wards passed  by  congress,  providing  the  ways  and  means 
of  carrying  on  the  war,  then  existing,  and  so  existing,  and 
let  it  be  remarked,  continuing  to  exist,  without  any  positive 
or  formal  declaration  by  congress. 

If  war  then  can  exist  between  the  United  States  and  a 
foreign  nation,  without  a  declaration  of  war  by  congress,  it 
belongs  to  the  executi\  t-  of  the  union,  to  ascertain  the  fact, 
and  to  declare  the  condition  of  the  nation — to  say  if  actual 
war  exists  or  not.  The  constitution  delegates  to  the  execu- 
tive, the  power  to  protect  and  preserve  the  peace  of  the  Uni- 
ted States— to  communicate  with  foreign  nations — and  he  is 
the  constitutional  organ  through  which  the  people  derive  their 
knowledge  of  our  political  relations  \x\xh.  foreign  powers. 

Mr.  Hoffman  then  urged,  that  the  assent  and  approbation 
of  the  president  of  the  United  States,  to  the  expedition  char- 
ged in  the  indictment,  was  strong  evidence  that  Spain  was  not 
at  peace  with  the  United  States  ;  as  it  was  not  to  be  presum- 
ed, that  the  president  w^ouid  have  violated  his  trust  by  author- 
ising the  expedition.  At  any  rate,  that  he  was  in  the  execu- 
tion of  a  right  constitutionally  vested  in  him — that  he  alone 
was  responsible ,  and  the  individual,  who  acted  in  conformi- 
ty to  his  permission,  had  committed  no  offence. 

[These  topics  were  again  urged  by  Mr.  H.  in  his  address 
to  the  jury  ;  the  re]Dorter  therefore  omits  to  insert  them  m 
this  part  of  the  trial.] 
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Mr.  Hoffman  then  proceeded  to  the  second  branch  of  his 
argument. 

Waiving  all  farther  discussion  on  the  first  point,  I  shall 
endeavour  to  fortify  the  argument,  that  the  defendant  is  enti- 
tled to  have  the  v:itnesses  examined,  and  to  submit  his  whole 
case  to  the  court  .aid  jury,  for  the  purpose  of  mitigating  the 
punishment.  Tne  constitution  of  the  United  States  secures 
to  the  accused  the  right  to  have  compulsory  process  for  his 
witnesses.  This  privilege  is  hardly  worth  the  enjoyment,  if 
it  is  to  be  confined  to  the  case  of  a  complete  acquittal  of  the 
charges  in  an  indictment.  Col.  Smith  may  be  technically 
guilty,  and  yet  his  oflence  of  so  small  a  grade,  as  hardly  to- 
merit  more  than  a  nominal  punishment. 

It  is  conceded,  that  after  the  trial,  this  court  has  no  pow- 
er to  enforce  the  attendance  of  the  witnesses,  and  the  consti- 
tution does  not  extend  its  benevolent  provisions  to  my  client, 
unless  he  is  permitted  on  the  trial  to  prove  the  extent  and 
nature  of  his  offence. 

The  correct  principle  is  laid  down  in  M'Nally,  already  c  • 
ted,  "  that  wherever  the  punishment  is  discretionary,  the  t(  ■ 
timony  is  to  be  received,  although  it  only  applies  for  the  pu- 
poses  of  mitigation."  I  think  I  may,  without  fear  of  ( on- 
tradiction,  assert  that  there  is  no  authority  to  the  contrary  ; 
and  I  speak  with  confidence  that  such  has  been  the  practice 
in  the  courts  of  this  state.  While  I  had  the  honour  of  hold- 
ing the  office  of  attorney-general,  the  objection  was  never 
made  ;  and  I  understand,  that  the  practice  of  my  predeces- 
sors always  corresponded  with  my  own. 

Let  us  examine  the  question  upon  the  strength  of  aii 
ty.  Besides  the  case  already  mentioned  from  M^Nally,  tiicre 
has  been  read  to  the  court  the  case  of  the  earl  of  A.  .;?csea; 
to  which,  I  presume,  will  be  opposed  the  case  of  tl  /  •  -.  va- 
lier  D'Eon,  in  3  Burrows,  1513.  The  case  is  sho  >  <hus  : 
An  information  was  filed  against  the  chevaher  D'-Lor..  for  -x 
libel  on  the  count  De  Guerchy.  M.  D'Eon  movid  to  post- 
pone the  trial  on  account  of  the  absence  of  material  witnesses. 
It  appeared  that  the  v/itnesses  resided  in  France,  and  were 
there  at  the  time  of  printing  and  publishing  the  libc  »d  that 
they  were  in  the  service  of  the  crown  of  France  ;  . '  I  that 
there  was  no  probability  of  their  being  sent  over,  or  ever  pev- 
mitted  to  come  over,  to  give  evidence  on  behalf  of  D'Eon. 

It  is  to  be  observed,  that  their  attendance  could  never  be 
enforced,  nor  could  they  be  compelled  to  give  evidence  in  a- 
ny  stage  of  the  prosecution.  Their  attendance  and  their  evi- 
dence would  be  altogether  voluntary,  and  no  possible  injus- 
tice could  be  done  to  the  defendant  by  refusing  to  postpone 
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the  trial ;  for  it  woukl  be  useless  to  delay  it,  in  expectation 
of  obtaining  the  testimony.  Lord  Mansfield  proceeds  to 
sav,  "  if  their  knowledge  relates  to  any  circumstance  that 
may  serve  to  mitigate  the  punishment,  in  case  the  defendant 
should  be  convicted,  that  sort  of  evidence  will  not  come  too 
late  after  conviction  of  the  offence,  and  may  be  laid  before  the 
court  by  affidavits." 

Lord  ^L^nsfleld  by  no  means  decides,  that  the  evidence 
could  not  be  received  on  the  trial :  He  only  says,  it  will  noj 
come  too  late,  after  conviction. 

The  chevalier  D'Eon  was  not  deprived  of  any  benefit,  by 
the  course  adopted  by  the  court  on  that  occasion,  for  as  they 
could  not  aid  him  by  any  process  that  could  be  awarded,  they 
leave  him  in  the  same  situation  as  if  the  trial  was  not  post- 
poned— to  his  (ihHitij  to  obtain  vohintanj  affidavits.  Not  so 
here  ;  this  court  can  enforce  the  attendance  of  the  witnesses-, 
at  the  trial,  and  at  no  other  time.  If  the  testimony  is  noi. 
then  received,  the  defendant  must  forego  it ;  for,  after  trial 
no  compulsory  process  can  issue  ;  and,  strange  as  it  rya} 
seem,  the  defendant  has  a  right  secured  to  him  b)'  the  consti 
tution,  which  he  cannot  enjoy,  if  the  court  refuse  to  inter- 
pose its  authority,  and  compel  the  attendance  of  the  witnes= 
ses  at  the  trial.  The  case  of  D'Eon  therefore,  fairly  consi- 
dered, is  in  principle  with  us. 

The  question  appears  to  be  reduced  to  this  single  point  :— 
the  testimony  we  seek  is  material  to  the  defendant  in  this 
cause.  The  court  can  now  give  him  the  benefit  of  it ;  if  they 
do  not,  he  may  be  presented  for  punishment  as  an  oifender 
w^hose  guilt  is  of  the  deepest  dye.  And  is  it  not  material  to 
the  cause  of  the  defendant,  that  the  extent  of  his  offence 
should  be  known  ?  Is  it  not  material  to  his  personal  liberty, 
to  his  interest  and  to  his  character,  that  the  punishment 
should  bear  a  just  proportion  to  the  offence  t  The  discretion 
granted  to  the  court  by  the  statute,  is  useless,  if  the  defen- 
dant is  deprived  of  the  means  of  shewing  circumstances,  e- 
vincive  of  h's  innocent  intentions,  and  justly  demanding  the 
utmost  lenity  of  the  court. 

This  subject  is  before  the  court  in  a  way  extremely  inaus- 
picious to  the  honour  of  the  government  of  the  United  States. 
The  president  of  the  United  States  approving  the  act  \A\\c\i 
he  nov/  seeks  to  punish — his  approbation  no  doubt  proceed- 
ed from  honourable  motives — from  enlarged  view^s  of  the 
true  policy  and  dignity  of  our  country.  It  deserved  praine. 
But  if  he  did  order  this  prosecution,  it  is  not  for  me  to  jus- 
tify  or  excuse  the  perfidy.  Let  it  too  be  remembered,  that 
in'the  case  of  D^Eon,  lord  Mansfield  says,  "•  if  the  witne^-e^> 
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had  been  sent  away  by  the  person  on  whose  account  the  pr©« 
secution  is  carried  on,  that  indeed  would  have  been  a  suffi- 
cient ground  for  putting  off  the  trial  until  they  could  be  had. 
But  here,  says  his  lordship,  is  no  pretence  for  such  an  insinu- 
ation." 

Are  we  not  expressly  within  this  principle  ?  The  president 
of  the  United  States  ordering  the  prosecution — and  the  pre- 
sident of  the  United  States  restraining  the  witnesses  from  at- 
tending. 

To  conclude — The  justice  of  our  present  application  must 
be  evident,  and  unless  there  exists  some  stubborn  and  un- 
bending rule  of  law  to  the  contrary,  I  indulge  a  strong  hope, 
that  the  court  will  postpone  the  tibial,  compel  obedience  to  its 
process,  and  thereby  become  possessed  of  the  whole  truth. 
If  so,  my  client  has  no  dread  of  punishment :  It  may  be  no- 
minal— it  cannot  be  severe. 

Paterson,  J.  expressed  some  regret  that  it  was  not  in  the 
power  of  the  parties  to  carry  the  present  motion  up  to  the  su- 
preme court  for  its  opinion,  whch  could  only  be  done  in  con- 
sequence of  a  difference  in  opinion  between  the  two  judges 
sitting  in  the  circuit  court,  as  expressly  declared  by  the  law. 
.  Mr.  Sanford  read  an  affidavit,  as  follows  ; — 

District  of  NcW'Tork^  to  wit,  Nathan  Sanford  being  du- 
ly sworn,  deposes  and  says,  that  the  offences  laid  in  the  in- 
dictments in  these  causes,  took  place  in  the  city  of  New-York 
between  the  twenty-fifth  day  of  December  last,  and  the  first 
day  of  February  last ;  that  the  facts  which  will  be  given  in 
evidence  on  the  part  of  the  prosecution,  upon  the  trial  of  the 
said  indictments,  took  place  in  the  state  of  New-York,  and 
principally  in  the  city  of  New- York,  during  that  period; 
that  during  the  whole  of  that  period,  James  Madison,  Ro- 
bert Smith,  Jacob  Wagner,  and  William  Thornton,  were, 
as  this  deponent  has  been  informed  and  reallv  believes,  at 
the  city  of  Washington,  and  not  in  the  state  of  New- York  ; 
and  that,  as  this  deponent  has  been  informed  and  really  be  - 
lieves,  the  said  James  Madison,  Robert  Smith,  Jacob  Wag- 
ner, and  William  Thornton,  have  not,  nor  has  either  of  them, 
any  personal  knowledge  of  the  offences  charged  in  the  said 
indictments,  or  of  the  facts  which  will  be  given  in  evidence, 
upon  the  trial  of  the  same  on  the  part  of  the  United  States — 
and  further  this  deponent  says  not. 

NATHAN  SANFORD. 

Mr.  Sanford  proceeded  to  say  that  the  facts  stated  in  this 
affidavit  were  not  at  variance  with  those  stated  in  the  affida-» 
vit  offered  by  the  defendant. 


WILLIAM  S.  SMITH.  %7 


Sanford,  If  I  understand  the  questions  now  before  the 
court,  they  are  thcbc  : — First,  whether  the  trial  sh:dl  be  post- 
poned until  the  defendant's  witnesses,  who  are  now  abseat, 
shall  come  in — and,  second,  whether  attachments  shall  issue 
against  the  four  witnesses  who  have  not  attended  upon  the 
subpoenas. 

It  was  decided  by  the  court  ycsterdav,  that  it  was  incum- 
bent upon  the  defendant,  in  order  to  entitle  liimself  to  a  post- 
ponement of  the  trial,  on  account  of  the  absence  of  these  wit- 
nesses, to  shew  in  what  respect  they  are  material  for  his  de- 
fence. It  was  the  opinion  of  the  court  that  the  general  afTida- 
vit  in  common  form  would  not  be  sufficient  for  this  purpose  ; 
but  that  the  particular  facts  expected  from  the  witnesses  must 
he  disclosed,  in  order  that  the  court  might,  upon  those  facts, 
judge  of  the  propriety  of  granting  the  postponement.  Im 
compliance  with  this  decision,  the  defendant  has  now  made 
an  affidavit,  in  which  he  has  stated  the  particular  facts  which 
he  expects  to  establish  by  those  witnesses.  The  matters  sta- 
ted in  this  affidavit  must,  at  present,  be  taken  to  be  true, 
and,  for  the  purposes  of  this  motion,  it  must  be  supposed 
that  the  witnesses  are  really  able  to  prove  the  facts  stated. 
The  point  of  inquiry  therefore,  is,  whether  the  matters  sta- 
ted in  the  affidavit  of  the  defendant,  are  material  in  point  of 
law,  to  his  defence,  upon  the  trial  of  this  indictment. 

The  principal  allegation  of  the  defendant  in  his  affidavit,  is, 
that  the  military  expedition  against  Carracas,  and  his  agency 
in  it,  took  place  with  the  knowledge  and  approbation  of  the 
president,  and  the  secretary  of  state.  It  is  said  by  his  coun- 
sel, that  this  amounts  to  a  complete  justification  of  the  of- 
fence, or  that  at  least,  it  must  operate  in  mitigation  of  punish- 
ment ;  and,  that  in  either  view,  they  are  entitled  to  the  tes- 
timony. This  we  altogether  deny.  It  can  neither  operate 
in  justification  or  in  mitigation.  The  most  superficial  atten- 
tion to  our  constitution  and  form  of  government  will  be  suf- 
ficient to  convince  any  one  that  this  sort  of  defence  is  wholly 
inadmissible.  It  proceeds  altogether  upon  the  idea  that  the 
executive  may  dispense  with  the  lav\^s  at  pleasure  ;  a  supposi- 
tion as  false  in  theory  as  it  v/ould  be  dangerous  and  destruc- 
tive to  the  constitution  in  practice. 

The  defendant  is  indicted  for  a  breach  of  a  positive  statute 
of  the  United  States.  Do  his  counsel  seriously  contend  that 
the  president  dispensed  v/ith  the  law  in  this  instance  t  Where 
will  they  find  an  authority  of  this  nature  vested  in  the  presi- 
dent ?  For  unless  they  shew  this,  they  gain  nothing  by  their 
argument.  Among  the  powers  and  duties  of  the  president, 
declared  by  the  corrstitution,  he  is  expressly  required^  '^  to 
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take  care  that  the  laws  be  faithfully  executed."  They  will 
not  venture  to  contend  that  this  clause  gives  the  president 
the  right  of  dispensing  with  the  laws.  Does  the  president 
derive  such  a  power  from  his  legislative  character  ?  Cer- 
tainly not.  He  has  a  qualified  veto^  before  the  law  passes. 
If  he  approves  a  bill,  he  shall  sign  it  ;  but  if  not,  he  shall 
return  it,  with  his  objections,  and  the  bill  may  be  passed 
into  a  law,  without  his  consent.  When  it  has  become  a 
law,  according  to  the  forms  of  the  constitution,  it  is  his  du- 
ty to  take  care  that  it  be  faithfully  executed.  He  cannot 
suspend  its  operation,  dispense  with  its  application,  or  pre- 
vent its  effect,  otherwise  than  by  the  exercise  of  his  con- 
stitutional power  of  pardoning,  after  conviction.  If  he 
could  do  so,  he  could  repeal  the  law,  and  would  thus  in- 
vade the  province  assigned  to  the  legislature,  and  become 
paramount  to  the  other  branches  of  the  government.  To 
repeal  a  law,  is  an  exertion  of  the  same  legislative  power 
as  to  make  a  law  ;  and  the  legislative  power,  for  whatever 
purpose  exerted,  can  only  be  exercised  by  the  whole  legis- 
lature. The  president  has  no  legislative  power  whatever, 
except  in  approving  or  disapproving  bills,  which  have  been 
adopted  by  a  majority  of  both  houses  of  congress. 

These  principles  result  from  the  constitution,  or  rather, 
they  are  found  in  the  constitution  itself.  The  constitution 
of  the  United  States  is  a  delegation  of  limited  powers. — 
The  powers  delegated  are  not  only  defined  with  accuracy, 
but  are  with  equal  caution  allotted  to  different  branches  of 
the  government.  We  observe,  throughout  the  separation 
of  the  legislative,  executive,  and  judicial  powers,  a  feature, 
which  renders  it  justly  dear  to  the  people.  Hence  it  has 
become  our  boast,  that  ours  is  a  government  of  laws,  and 
not  of  men.  The  judiciary  surely  will  never  give  its  sanc- 
tion to  so  gross  a  violation  of  these  principles,  as  would 
take  place  if  the  defence  which  is  now  attempted  to  be  made 
were  allowed  to  prevail.     . 

If,  then,  the  president  has  no  power  to  dispense  with  the 
law,  it  follows  undeniably,  that  his  knowledge  and  appro- 
bation of  the  offence,  cannot  be  a  justification  to  the  offen- 
der. If  the  president  has  acted  improperly,  or  failed  in 
the  execution  of  his  duty,  his  conduct  may  be  the  subject 
of  inquiry  before  another  triljunal.  If  he  has  been  guilty 
of  crimes  or  misdemeanors,  he  is  answerable  upon  an  im- 
peachment. The  defendant  is  answerable  for  his  conduct 
before  this  court,  and  a  jury  of  his  country. 
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It  is  said,  however,  by  the  adverse  counsel,  that  if  the 
defendant  be  not  fully  justified  by  the  assent  of  the  execu- 
tive to  his  offence,  yet  that  circumstance  must  opernte  ma- 
terially to  mitigate  his  punishment.  If  this  idea  be  analy- 
sed, it  will  appear  to  rest  upon  the  fallacy,  v.hich,  I  trust, 
I  have  already  sufficiently  exposed.  If  the  president  has 
no  power  to  dispense  witli  the  law,  it  must  follow,  that  an 
attempt  to  dispense  with  It  v;ould  be  altogether  a  void  act, 
and  could  not  afford  any  pretence  of  palliation  or  mitigation 
to  the  offender.  But  the  counsel  say  that  the  defendant 
was,  or  might  have  been  ignorant  of  this,  and  might  have 
supposed  that  the  asr^ent  of  the  executive  would  sliield  him 
from  the  penalties  of  the  law.  Ihis  would  be  to  allege  ig- 
norance of  the  law  as  a  defence  ;  and  they  might  as  well 
have  urged  that  the  defendant  was  ignorant  of  the  statute 
prohibiting  military  expeditions,  upon  which  he  is  indict- 
ed. Some  of  the  counsel  have  indeed  had  the  hardihood 
to  assert  in  terms,  that  ignorance  of  the  law  is  an  excuse. 
The  maxim  of  law  on  this  subject,  undoubtedly  is,  that 
ignorantia  juris  quod  quisque  tenet ur-  scire  neniinem  excusati 
This  rule  must  be  as  much  applicable  to  matters  which  are 
urged  for  the  purpose  of  palliation  or  extenuation,  as  to 
those  which  are  presented  by  way  of  justification  or  com- 
plete defence.  Were  it  otherwise,  the  veriest  villian  in  so- 
ciety might  escape  from  justice,  under  the  pretence  that  ho 
was  ignorant  of  the  law,  or  that  he  thought  the  law  was 
dispensed  v/ith  in  his  favour,  to  enable  him  to  perpetrate 
offences  prohibited  to  every  other  person.  Our  law  does 
not  recognise  such  an  absurdity.  Every  man  is  bound  to 
know  the  public  laws  of  the  land  ;  and  if  he  violates  them 
he  does  it  at  his  peril.  Upon  these  principles,  how  does 
the  proposed  vindication  of  the  defendant  appear  ?  The 
counsel  say  that  he  had  the  countenance  or  the  connivance 
of  the  executive,  in  the  unlawful  expedition.  What  then? 
I  answer  he  was  bound  to  know,  not  only  the  public  sta- 
tute of  the  United  States,  but  also  that  the  president  has 
no  power  to  dispense  with  its  provisions.  The  countenance, 
or  connivance,  or  consent  of  the  president,  can,  therefore, 
neither  justify  his  conduct,  nor  mitigate  his  punishment. 
An  idea  w^as  throvv-n  out  by  the  last  counsel,  that  we  Vy  ere 
in 'a  state  of  war  with  Spain,  at  the  time  the  expedition  was 
prepared,  and  that  therefore  the  case  does  not  come  within 
the  statute,  which  relates  only  to  military  e\peditions  set 
on  foot  against  foreign  states,  with  vrhom  the  United  States 
are  at  peace.     It  v.-ould  be  a  sufficient  answer  to  this  idea. 
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at  present,  to  say  that  this  is  not  now  a  question  before  the 
court.  The  inquiry  at  present,  is  simply,  whether  the 
matters  stated  by  colonel  Smith  in  his  affidavit,  as  the  tes- 
timony which  the  absent  witnesses  can  give,  are  material 
to  his  defence.  It  is  upon  this  affidavit  alone  that  the  post- 
ponement is  now  asked  for.  Colonel  Smith  does  not  state 
that  he  expects  to  prove  any  thing  respecting  the  state  of 
peace  or  war,  by  the  absent  witnesses.  On  the  contrary, 
he  states  that  their  testimony  will  relate  entirely  to  other 
objects.  The  affidavit  states  that  the  expedition  was  set 
on  foot  with  the  knowledge  and  approbation  of  the  presi- 
dent J  but  contains  not  a  word  of  a  war  with  Spain.  But 
this  is  not  the  only  answer  which  may  be  given  to  this  idea 
of  war  with  Spain.  It  must  appear  affirmatively  on  our 
part,  at  the  trial  that  the  United  States  and  Spain  were  at 
peace.  How  is  this  to  appear  ?  The  constitution  vests  the 
power  of  declaring  war  in  the  legislature.  It  is  a  power 
given  up  by  the  states  to  the  general  government,  as  an  at- 
tribute of  the  national  and  supreme  authority.  It  must, 
therefore,  appear  from  the  acts  of  the  legislature,  that  the 
countrv  is  at  war.  But,  the  counsel  say  that  an  actual  state 
of  war  may  exjst  without  the  declaration  of  congress,  and 
have  attempted  to  cite  instances  of  such  wars. 

There  is  no  instance  in  which  the  president  has  underta- 
ken to  make  war,  but  in  pursuance  of  the  provisions  of  the 
constitution  and  laws  passed  under  it.  He  certainly  has 
power  to  repel  invasions,  and  suppress  insurrections  ;  but 
even  this  is  a  povrer  not  vested  in  him  by  the  constitution, 
but  is  expressly  delegated  to  him  by  a  statute.  Act  of 
Feb.  28,   1795. 

The  counsel  also  speak  of  the  late  war  with  Tripoli. 
That  war  was  also  authorised  by  an  act  of  the  legislature. 

Patersox,  J.  desired  Mr,  Sanford  to  lay  that  law  be- 
fore the  court,  accordingly  the  law  in  voL  6,  p*  8,  was 
jianded  up. 

Sanford.  But  the  question  of  peace  or  war,  is  to  be 
determined  by  the  court  upon  the  laws  themselves.  The 
acts  of  the  legislature  when  they  make  war,  or  cause  it 
to  be  made  by  others,  are  like  all  their  other  acts  ;  public 
statutes  or  general  laws  which  the  courts  must  recognize. 
So  treaties  of  peace  made  by  the  president,  with  the  con- 
sent of  two-thirds  of  the  senate,  are  the  supreme  laws  of 
the  land.  The  judges  are  bound  to  know  judicially^  and 
to  conform  to  these  as  to  all  other  laws.  It  follows  then, 
that  the  question  of  peace  or  war,   is  a  question  of  law,  to 
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be  determined  by  the  statute  book,  and  not  a  question  ot 
fact,  to  be  determined  by  the  testimony  of  any  man. 

The  treaty  between  Spain  and  the  United  States,  made 
in  1795  is  still  in  force,  and  must  remain  so  until  it  be 
abrogated  by  an  act  of  the  legislature,  and  as  such  is  the 
law  of  the  land  while  it  remains  in  force,  there  is  no 
power  in  this  country,  that  can  authorise  an  individual  to 
set  on  foot  a  military  expedition  against  Spain,  or  any  of 
her  territories. 

In  the  year  1798,  when  congress  thought  proper  to  enter 
into  a  partial  war  with  France,  they  began  by  rescinding 
the  treaties  and  convention,  which  then  existed  between 
France  and  the  United  States. 

The  court  will  not  listen  to  what  has  been  said,  respect- 
ing the  president's  message  to  congress  at  their  last  ses- 
sion, and  the  measures  which  may  have  been  projected  or 
proposed  in  that  body,  v/ithout  having  been  finally  adopted. 
It  is  absurd  to  contend,  that  an  individual  may  infringe 
the  laws  at  pleasure,  because  the  legislature  in  their  secret 
deliberations,  may  have  repealed  the  law  or  may  have  de- 
clared war. 

I  do  not  mean  to  occupy  the  attention  of  the  court,  in 
combatting  arguments  or  assertions  like  these.  I  have  at- 
tempted to  show  that  the  testimony  of  the  absent  witnesses, 
is  not  material  either  for  the  purpose  of  justification  or 
mitigation.  The  case  of  D'Eon  has  been  cited  on  the 
other  side.  If  that  case  be  examined,  it  will  be  seen  to 
be  a  strong  authority  in  our  favor.  In  that  case,  the  court 
held  that  they  ought  to  be  satisfied  that  the  witnesses  were 
material ;  that  there  had  been  no  neglect  in  the  party- 
applying  for  delay,  in  endeavouring  to  procure  their  atten- 
dance ;  and  that  there  was  a  reasonable  expectation,  of 
his  being  able  to  procure  their  attendance  at  some  future 
time. 

In  that  case  as  in  this,  it  appeared  negatively  that  the 
witnesses  were  not  material ;  for  they  were  not  present 
when  the  criminal  transaction  was  charged  to  have  taken 
place.  It  is  added,  if  their  knowledge  relates  to  any  cir= 
cumstances,  that  may  serve  to  mitigate  the  punishment, 
in  case  he  should  be  convicted,  that  sort  of  evidence  will 
not  come  too  late  after  the  conviction  of  the  offence,  and 
may  be  laid  before  the  court  by  affidavit.  Upon  the  whole, 
they  were  clearly  of  opinion,  that  the  putting  off  the  trial 
could  not  tend  to  advance  justice,  but  on  the  contrarj- 
would  delay  it.     This  case  then  is  a  decisive  authority,  to 
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show  that  a  tnal  is  not  to  be  postponed  on  account  of  the 
absence  of  witnesses,  who,  if  present,  could  only  give  evi- 
dence in  mitigation  of  the  punishment ;  such  evidence 
v/ould  not  be  proper  on  the  trial  of  the  issue,  and  could 
only  be  received  by  the  court  in  its  discretion  after  convic-^ 
tion. 

The  counsel  who  opened  this  argum.ent,  threw  out  an 
idea  that  because  the  jury  were  judges  of  the  law  as  well 
as  of  the  fact,  they  were  therefore,  entitled  to  hear  all  the 
testimony  which  the  party  might  offer.  He  attempted 
indeed  to  modify  his  position,  but  he  did  not  divest  it  of 
its  absurdity.  The  court  are  judges  of  what  is  proper 
evidence  to  go  to  a  jury;  and  unless  the  counsel  intend 
to  deny  this,  and  insist  that  the  jury  are  judges  of  the 
testimony  which  it  is  proper  for  them  to  receive,  a  posi- 
tion which  would  be  equally  contrary  to  the  law  and  prac- 
tice, I  do  not  perceive  the  point  of  this  argument.  The 
court,  in  the  first  place,  judge  of  the  testimony  which  is 
to  go  the  jury,  and  the  jury  then  judge  of  the  fact  and 
the  law  upon  that  testimony,  which  the  court  suffer  them 
to  receive. 

Having  thus  reviewed  the  ideas  of  others,  and  stated 
my  own,  upon  the  question  for  a  postponement,  I  now  pass 
on  to  consider  the  motion  for  attachment.  The  adverse 
counsel  suppose  they  are  entitled  to  the  attachment  as  of 
course,  and  have  cited  some  authorities  to  prove  this 
point.  This  Vv^e  deny.  The  proceeding  by  attachment 
against  absent  Vv'itnesses,  is  undoubtedly  known  to  the  law  ; 
but  such  an  attachment  never  issues  of  course.  It  is  a 
summary  and  extraordinary  proceeding,  which  is  used  by 
the  court  in  its  discretion,  to  vindicate  its  justice  and 
punish  contempts  against  its  authority.  The  only  rule 
which  can  be  laid  down  en  the  subject  therefore,  is,  that 
the  court  may  or  m.ay  not  issue  the  attachment  in  its  dis- 
cretion, according  to  all  the  circumstances  of  the  case. 
The  party  injured  by  the  absence  of  the  witness,  has  his 
remedy  against  him  by  action,  without  this  extraordinary 
process  of  the  court.  When  the  attachment  is  issued,  it 
is  issued  not  for  the  purpose  of  bringing  in  the  witness 
to  testify,  but  in  order  to  punish  him  for  a  contempt. 

The  counsel  opposed  to  us,  have  argued  as  if  we  meant 
to  insist  that  the  absent  witnesses,  are  entitled  to  some 
peculiar  privilege  or  special  exemption  from  giving  testis 
mony.  We  do  not  contend  for  any  such  exemption  ;  we 
oppose  the  apnlicLition  for  attachments  on  ether  grounds. 
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If  I  have  succeeded  in  any  degree,  in  the  preceding 
part  of  my  argument,  I  have  shown  that  the  testimony  ol 
the  al^scnt  vvitmsses  is  altogether  immaterial,  and  could 
not  he  received  if  they  were  now  present.  If  this  be  so, 
it  would  seem  to  be  a  strange  absurdity,  that  the  court 
should  be  bound  of  course  to  issue  attachments  against 
persons  who  are  absent,  who  could  not  testify  if  they  were 
present.  And  unless  I  deceive  myself,  it  is  now  presented 
to  the  court  as  a  naked  question,  whether  the  court  shall 
issue  the  attachments  of  course,  against  absent  v/itnesses 
who  have  been  summoned,  merely  because  they  have  been 
summoned,  when  it  appears  to  the  court,  from  the  state- 
ment of  the  party  who  calls  for  them,  that  they  could  not 
have  testified  in  the  cause  if  they  had  attended.  If  it  be 
discretionary  in  the  court,  to  grant  or  refuse  the  attach- 
ments, as  we  contend  it  is,  this  is  surely  a  case  in  which 
they  ought  to  be  refused.  It  was  an  abuse  of  the  process 
of  the  court,  to  summon  persons  who  could  not  be  wit- 
nesses. It  would  be  intolerable  to  subject  those  persons 
to  imprisonment,  not  for  any  purpose  of  justice,  but 
merely  because  thev  were  summoned  by  a  process,  which 
issues  of  course  at  the  pleasure  of  every  party. 

I  admit  that  the  court  have  power  to  issue  attachments, 
bu'-  they  will  undoubtedly  exercise  it  in  sound  discretion, 
for  fair  purposes,  and  to  promote  justice.  They  will  lake 
care  on  the  one  hand,  to  enforce  obedience  to  their  process, 
in  all  cases  where  the  purposes  of  justice  require  it,  and 
on  the  other  they  will  take  equal  care,  that  this  process 
shall  never  be  turned  to  improper  purposes,  or  employed 
to  harrass  men  who  know  nothing  of  the  transaction  about 
which  they  are  summoned  to  testify. 

In  addition  to  this,  it  appears  that  the  absent  witnesses 
have  not  failed  to  attend,  from  any  contumacy  or  contemp- 
tuous disregard  of  the  authority  of  the  court.  There 
are  documents  before  the  court,  v/hich  exhibit  the  reasons 
of  their  absence,  and  show  that  they  intended  no  contempt 
of  the  court,  even  if  their  testimony  had  been  material. 

Golden,  If  the  letters  in  the  possession  of  the  court  v^^hich 
have  not  been  read  are  alluded  to,  and  are  to  be  made  any  use 
of  in  this  argument,  I  shall  pray  that  they  may  be  read.  There 
are  some  parts  of  them  which  we  think  material  for  us,  par- 
ticularly when  one  of  the  gentlemen  who  write  these  letters, 
says  he  was  present,  when  the  president  of  the  L^nited 
States  ordered  these  prosecutions. 
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Sanford,     I  will  read  them.— 

Paterson,  J.  It  is  unnecessary.  We  have  the  pa- 
pers before  us. 

Sanford,  If  the  court  then  are  satisfied  that  no  contempt 
was  intended,  and  that  the  testimony  they  could  give,  were 
they  here,  would  be  immaterial  and  inadmissible,  this  sure- 
ly is  not  a  fit  case  for  attachments.  Another  objection  to 
the  application  for  attachments  arises  from  the  affidavit  of 
the  service  of  the  subpoenas.  It  is  stated  that  the  deponent 
tendered  the  sum  of  twenty  dollars  to  each  of  the  witness- 
es for  his  expenses.  This  sum  is  insufficient,  and  the  ser- 
vice of  the  subpoenas  being  therefore  defective,  that  cir- 
cumstance alone  would  exempt  the  witnesses  from  being  li- 
able to  attachment.  A  witness  is  not  bound  to  attend,  un- 
less the  full  amount  of  his  expenses  is  tendered  to  him,  at 
the  time  of  serving  the  subpoena. 

Paterson,  J.  Is  there  any  law  of  congress  on  that 
point  ? 

Sanford.  Yes,  there  is  a  law  defining  the  amount  of 
witnesses'  fees. 

Colden,  This  does  not  apply  to  criminal  prosecutions. 
We  contend  that  it  is  not  necessary  to  tender  any  thing 
to  a  witness  in  a  criminal  case. 

Paterson,  J.     What  !  by  the  common  law  ? 

Emmet,  Neither  by  common  law  nor  by  statute.  The 
statute  of  Elizabeth,  was  the  first  law  that  gave  a  witness 
a  right  to  demand  his  expenses. 

Sanford.  The  whole  doctrine  is  laid  down  at  length,  in 
Sellon's  Practice,  page  454. 

Paterson,  f.  Is  there  any  statute  on  this  subject  by 
the  United  States, 

Sanford.  The  compensation  allowed  to  witnesses  by  the 
law  of  the  United  States  is  ten  cents  per  mile  for  going  and 
returning.  This,  without  any  allowance  for  attendance, 
would  amount  to  more  than  twenty  dollars,  in  the  case  of 
the  witnesses  from  Washington.  In  respect  to  the  necessi- 
ty of  tendering  the  expenses  at  the  time  of  servin^r  the  sub- 
poenas, I  conceive  the  law  and  practice  of  this  l  ate  must 
govern.  This  must  be  a  case  in  which  the  laws  of  the 
United  States  recognize  the  law  of  the  state,  as  a  rule  of 
decision.  By  the  law  and  practice  of  this  state  it  is  un- 
questionably necessary  to  tender  the  expenses.  Here  1 
rest  the  argument  in  the  han  '  of  the  able  counsel,  who 
will  succeed  me. 
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Colden.     The  aflidavit  stales   more  than  the  district  attor- 
ley   has  attended   to.     The  affidavit  is  that   Mr.  Madison 
found  iault  neither  with  the  quantity  nor  quality  of  the  mo- 
ney, adding  that  it  was  unnecessary  to  say  any  thing  more  on 
the  subject. 

Edxuards.  The  vast  concourse  of  people  who  have  constant- 
ly attended  these  trials  in  ever}'  stage  of  their  progress,  must 
convince  every  intelligent  observer,  that  some  motive  other 
than  their  importance  must  have  produced  this  eft'ect :  From 
the  solicitude  discoverable  in  their  countenances,  it  is  evident, 
an  importance  has  been  attached  to  them,  which  their  intrinsic 
merits  do  not  justify. 

But  it  is  improper  for  me  to  be  more  explicit  on  this  deli- 
cate point.  The  learned  and  independent  court,  before  whom 
I  appear,  will  not  participate  in  that  glowing  sensibility, 
which  evidentl}^  warms  this  assembly  ;  they  are  above  the 
reach  of  party  views,  and  will  decide  with  wisdom  and  the 
purest  integrity.  On  my  part  it  would  be  highly  indecorous, 
as  well  as  weak  in  the  extreme,  to  attempt  to  influence  its  de- 
cisions on  the  points  submitted,  by  calling  to  my  aid  any  con- 
sideration which  is  not  intimately  connected  wiih  such  a  view 
of  the  subject,  as  must  naturally  lead  to  a  result,  demanded 
by  the  strict  principles  of  the  laws  of  our  country. 

Had  the  present  application  been  made  s'lmplij  for  attach- 
ments against  the  non-attending  witnesses,  and  exclusively 
for  the  purpose  of  piuusliing  them  for  a  contempt  of  the 
process  of  the  court,  the  counsel  for  the  United  States  would 
not,  on  this  occasion,  have  troubled  the  court  with  any  obser- 
vation. In  that  case  it  would  have  been  a  matter  between 
the  United  States  and  the  witnesses.  But  the  motion  before 
the  court  has  a  double  aspect. 

1st.  It  is  a  motion  for  attachments,  to  the  end,  that  the 
witnesses  named,  may  be  brought  into  court  and  punished 
for  a  contempt. 

2d.  To  bring  them  into  court  to  testify  in  these  causes. 

And  if  the  motion  can  be  sustained  for  these  two  pur- 
poses, the  efFea  will  necessarily  be,  that  the  trials  must  bq 
postponed. 

It  will  be  recollected  by  the  court,  that  I  yesterday  stated, 
than  an  attachment  against  a  witness  for  non-attendance^  after 
having  been  duly  served  v^^ith  a  subpcEna,  is  never  granted  for 
the  purpose  of  bringing  in  the  v/itness  ad  testificandum^  but 
exclusively  for  the  purpose  of  punishing  him  for  a  contempt. 
At  that  time  some  of  the  learned  counsel  for  the  defendant 
treated  this  proposition  as  one  wholly  untenable :  this  cir- 
cumstance led  me  to  hope,  that  I  should,  on  a  discussion  of 
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the  question  now  before  the  court,  have  heard  from  them 
some  remarks,  intended  to  render  my  position  questionable. 
But  no  observations  of  the  kind  which  I  had  anticipated, 
have  been  made. 

I  shall,  however,  not  dismiss  that  point,  imtil  I  shall  have 
again  stated,  and  attempted  to  support  by  authorities,  the  po- 
sition which  I  then  with  confidence  submitted  to  the  court. 
I  repeat  then,  that  in  no  case  do  the  courts  of  common  law 
grant  an  attachment  against  a  non-attending  witness,  who 
has  been  regularly  subpoenad,  for  the  purpose  of  bringing^ 
such  witness  into  court  ad  tesujicandum  ;  but  in  such  case 
the  attachment  is  issued,  exclusively  for  the  purpose  of  bring- 
ing him  into  court  to  answer  for  the  contempt,  offered  to  the 
court,  by  disobeying  its  process.  In  criminal  causes,  I  read- 
ily admit,  that  the  practice  of  granting  an  attachment  against 
a  non-attending  witness,  subpoenad  on  the  part  of  the  crown, 
is  very  antient ;  but  my  researches  have  not  yet  brought  to 
my  viev/  a  single  case,  in  which  an  attachment  has  been  grant- 
ed against  a  witness,  subpcenad  by  the  defendant  in  a  crimi- 
nal prosecution. 

In  point  of  principle,  however,  I  do  not  hesitate  to  say, 
that  it  is  as  consistent  for  the  court  to  grant  an  attachment  in 
the  latter,  as  in  the  former  case. 

But  the  question  still  recurs  is  an  attachment,  in  either 
civil  or  criminal  causes,  ever  granted  for  the  purpose  of 
bringing  in  a  witness  ad  testificandum  P 

In  the  case  of  Bowles  against  Johnson,  1  Wm.  Blackstone, 
36,  on  motion  for  attachment  against  one  Yerbury  for  not 
giving  evidence  at  the  assizes,  Lee,  chief  justice  says,  "this 
''  is  a  new  case.  Attachments  are  a  new  practice,  I  remem- 
"  her  the  first  motion  for  them."  This  was  in  Michaelmas 
Term,  22  Geo.  II.  1748. 

A  recurrence  to  the  English  reporters,  will  enable  us  not 
only  to  date  the  birth  of  this  practice,  but  to  fix  upon  the 
very  time  when  the  first  travail  throes  took  place  that  even- 
tually brought  it  into  existence.  In  the  case  of  Hammond  v. 
Stewart,  1  Stra.  510,  determined  Hil.  Term.  8  Geo.  I.  cited 
also  in  Wyat  v.  Wingford,  2  Ld.  Ray.  1528,  and  in  the  case  of 
Daleson  v.  Aland,  determined  in  the  exchequer,  Mich.  10 
Geo.  I.  a  rule  to  shew  cause  had  been  granted,  but  in  each  of 
those  cases,  the  rule  was  discharged  by  the  court. 

In  Wakefield's  case,  Cas.  Temp.  Ld.  Harkwicke  299,  de- 
termined Trin  10  Geo.  11.  in  B.  R.  Ld.  Harkwicke  says, 
"  the  way  of  proceeding  by  attachment  is  a  new  method." 

In  the  common  pleas  Trin.  13  Geo.  II.  in  the  case  of  Huffe 
against  Fowke,  and  in  the  cast  of  Stephenson  against  Brookes, 
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leported  in  Barnes'  Notes,  83,  the  rourt,  in  the  first  case,  re- 
fused to  grant  a  rule  to  show  cause  ;  and  in  the  second,  after 
having  granted  a  rule  to  show  cause,  discharged  the  rule  and 
refused  to  grant  an  attachment,  saying  that  ""  the  party  may 
*'  have  his  action  upon  the  stat.  of  the  5  Eliz.  chap.  9." 

In  the  case  of  Chapman  v.  Pointou,  Easter  Term,  14 
Geo.  II.  in  B.  R.  the  court  say,  ''  that  this  way  of  punishing 
"  as  for  a  contempt,  was  new  and  practised  only  in  this  court ; 
*'  the  common  pleas  not  doing  it  to  this  day,  but  leaving  the 
<'  party  to  his  remedy  on  5  Eliz.  6.  9."  2  Stra.  1 150. 

From  what  is  said  in  the  case  of  Stretch  and  wife  against 
Wheeler,  Easter  Term,  27  Geo.  II.  C.  P.  Barnes,  497,  it 
may  fairly  be  inferred,  that  at  that  time  the  com.mon  pleas 
had  not  gone  into  the  practice  adopted  in  the  King's  Bench, 
long  before,  of  granting  attachments  for  a  contempt  against 
non-attending  witnesses,  who  had  been  regularly  subpcenad. 
In  the  case  of  W'yatt  v.  Wingiord,  the  court  made  the  rule 
absolute  for  granting  an  attachment.  This  happened  2d  July, 
1728. 

The  origin  of  the  practice  of  granting  attachments  against 

witnesses  in  civil  causes  having  been  thus  clearly  exhibited, 

1  proceed  to  estabhsh  the  proposition,  that  attachments  are 

never  granted  for  any  other  purpose  than  that  of  punishing 

the  witness  for  a  contempt.     Lord   Raymond  in  giving  the 

opinion  of  the  court  in  the  case  of  W^'att  v.  Wingford,  says, 

"  But  the  court  in  this  case  thought  it  was  a  good  foundation 

"  for  an  attachment ;  the  disobedience  to  the  subpoena  being 

"  a  contempt  to  the  court."     Not  a  word  is  said  in  this  case 

by  the  court,  or  the  counsel,  that  insinuates  an  idea  that  the 

attachment  was  moved  for  in  order  to  bring  the  witnesses  into 

court  to  testify.     But  there   is   a  circumstance  in  this  case 

w^hich  puts  it  beyond  a  doubt,  that  that  could  noi  have  been 

the  purpose  for  which  the  motion  for  an  attachm.ent  v/as  made. 

One  Rolf  Baily  had  been  subpcenad  to  attend  the  assizes  in  a 

cause  in  which  Wyatt  was  plaintiff,  and  Wingford  defendant ; 

and  there  had  been  a  tender  to   Baily  of  his  charges  ;  Bail)- 

did  not   attend,  whereby  the  plaintiff  was  nonsuited.     This 

is  the  state  of  the  case  as  reported  in  2  Strange,  810,  by  the 

name  of  Wyatt  v.   Winkeworth,  but  confessedly  the  same 

case  as  that  reported  in  Lord  Raymond,  by  the  name  ot  W^y- 

att  v.  Wingford.     Surely  after  the  cause  was  out  of  court,  the 

plaintiff  having  been  nonsuited,  it  must  have  been  idle   indeed 

to  have  moved  for  an  attachment,  if  the  object  aimed  at  had 

been  to  bring  in  Baily  ad  te&tificajidwn. 

In  the  case  of  Stephenson  v.  Brooke,  before  cited,  and  the 
case  of  Brodie  v,  Tickel,  Barnes  35,  which  latter  case  was  in 
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the  common  pleas,  HIl.  24  Geo  2,  were  also  cases  in  which 
a  motion  for  an  attachment  was  made  after  nonsuit. 

To  the  same  purpose  is  the  case  of  The  King  v.  G.  Ring^ 
S  Term  Rep.  585.  In  this  case  an  attachment  was  moved 
for,  and  granted  against  Ring  for  not  appearing  at  the  assizes 
to  testify  before  the  grand  jury  against  Evcrland  and  Davis, 
committed  to  Sahsbury  gaol  on  a  charge  of  felony.  Ring  not 
appearing  the  grand  jury  threw  out  the  bill,  jekyll,  on  the 
part  of  the  prosecution,  moved  for  an  attachment,  and  it  was 
granted. 

The  courts  at  Westminster  always  consider  the  proceeding 
by  way  of  attachment  as  Jo  r  a  contempt  as  a  crbninal  proceed- 
ing. 

In  the  case  of  Small  v.  Whitnell,  2  Stra.  1050,  the  repor- 
ter says,  "  But  it  appearing  not  to  be  a  personal  service  (that 
"  is,  of  the  subporna)  the  court  held  it  not  sufficient  to  war- 
"  rant  3l  proceeding  crhninallij  against  him,''  (that  is,  the  wit- 
ness.) In  this  case  an  attachment  was  moved  for  ag-ainst  a 
witness  for  not  attending,  being  subpoenaed  and  having  a  shil- 
ling left.  In  the  case  of  Chapman  v.  Pointou,  already  cited 
for  another  purpose,  the  court  say  *'  that  this  way  of  punish- 
*'  ing  as  for  a  contempt  was  new,"  &c. 

And  so  strictly  is  this  proceeding  by  7uay  of  attachment 
against  a  witness  as  for  a  contempt,  holden  to  be  a  criminal 
proceeding,  that  the  affidavits  and  all  the  other  papers  in  the 
cause  must  be  entitled,  "  The  King  v.  the  person  to  be  at- 
'*  taciiecL" 

To  this  purpose  is  the  case  of  the  King  v.  the  sheriff  of 
Middlesex,  3  Term,  133.  It  is  there  said,  *^  But  as  the  affida- 
"  vits  on  both  sides  were  entitled  Robins  v.  Hall,  and  as  the 
"  rule  was  drawn  up  on  the  civil  side  of  the  court,  a  doubt 
*'  arose  whether  the  proceedings  were  properly  entitled,  and 
"■  the  court  held  them  to  be  irregular,  and  that  a  motion  for 
^'  an  attachment  in  the  course  of  a  civil  suit,  ought  to  go  on 
"  the  crown  side  of  the  court,  and  the  affidavits  entitled  *  The 
'^  King  against  the  person  to  be  attached,'  because  it  was  not 
''  a  motion  in  the  cause,  but  arising  out  of  it." 

Further,  it  is  laid  down  in  all  our  law  books  which  speak  on 
this  subject,  that  granting  an  attachment  is  in  the  discretion  of 
the  court ;  but  if  granting  an  attachment  for  the  non-atten- 
dance of  a  witness  be  ex  debito  just'itice^  the  court  can  exercise 
no  discretion  ;  they  have  in  that  case  only  the  power  to  in- 
quire whether  the  witness  had  been  duly  subpoenaed,  and 
whether  the  non-attendance  was  through  obstinacy  or  not  ? — 
2  Strange,  1150,  Chapman  v.  Pointou.  . 

From  this  review  of  the  history  of  attachments,  as  relative 
to  witnesses,  we  are  authorised  to  sav. 
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1st.  That  it  never  was  considered,  in  the  origin  or  pro- 
gress of  this  practice,  either  by  counsd  or  by  the  court,  that  an 
attachment  was  granted  for  the  purpose  of  bringing  in 
the  witness  ad  testificandum, 

2d.  But  that  an  attachment,  if  granted,  was  always  grant- 
ed exclusively  for  the  purpose  of  punishing  the  witness  for 
a  contempt. 

But  there  is  another  ground  on  which  this  motion  for 
attachments  may  be  successfully  resisted. 

The  court  will  never  grant  an  attachment  in  the  first  in- 
9ta?ice, 

The  first  motion  must  be  for  a  rule  to  show  cause. 

This  was  the  course  pursued  in  the  cases  of  Hammond 
V.  Stewart,  8  Geo.  1.  B.  R.  1  Stra.  510.  Daleson  and  A- 
land,  10  Geo.  1.  in  the  exchequer.  Stephenson  v.  Brooke, 
IJ  &  14.  G.  2.  Chapman  v.  Pointou.  W'vatt  v.  Wingford, 
2  G.  2.  B.  R.  Stretch  &  wife  v.  Wheeler,  Barnes,  497.  27 
G.  2.      I  mention  only  the  earliest  cases. 

The  case  of  Chaunt  v.  Smarl,  1  Bosanquet  and  Puller, 
477.  in  the  common  pleas,  sets  this  point  at  rest.  Here  the 
court  say,  "  That  in  future  the  practice  of  this  court  should 
*'  be  conform^ible  to  that  of  the  King's  Bench,  and  the  rule 
"  should  be  to  show  cause  why  the  attachment  should  not 
"  issue  in  all  cases.,  except  of  non-payment  of  costs  on  the 
"  prothonotary's  allocatur.^'' 

The  motion  for  an  attachment  in  the  first  instance,  is 
certainly  irregular,  and  therefore  the  defendant  can  take 
nothing  by  his  present  motion.  But  it  has  been  contended 
by  the  counsel  for  the  defendant,  that  this  question,  viz. 
'*  Shall  an  attachment  be  granted  to  bring  in  a  witness  ad 
"  testifcandum  ?"  rests  in  the  courts  of  the  United  States 
on  the  basis  of  the  constitution.  For  by  the  8th  article  of 
the  amendments  of  the  constitution,  it  is  among  other  things 
provided,  "  That  in  all  criminal  prosecutions,  the  accused 
"  shall  enjoy  the  right,  &c.  to  have  compulsory  process  for 
''  obtaining  witnesses  in  his  favour."  That  therefore  it  is 
the  constitutional  right  of  the  defendant  to  have  an  attach- 
ment to  bring  in  his  witnesses,  and  that  nothing  short  of 
an  attachment  will  be  compulsive  process  according  to  the 
true  spirit  and  meaning  of  this  constitutional  provision. 

The  words  relied  on  by  the  counsel  for  the  defendant 
are  "  To  have  compulsory  process  for  obtaining  witnesses 
"  in  his  favour." 

If  the  meaning  of  the  word  "  compulsory  ^"^  here  used,  cau 
»e  determined,  we   shall  fmd  no  diflicnlty  in  a'^certuinlng-. 
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with  perfect  precision,  the  degree  of  weight  which  ought  t» 
be  allowed  to  the  argument  urged  by  the  defendant's  coun- 
sel. 

Process  to  compel  the  attendance  of  witnesses  in  crimi- 
nal and  civil  causes  was  a  kind  of  process  well  known  to  the 
people  of  the  United  States  long  before,  and  at  the  time 
the  articles  of  amendment  to  the  constitution  were  adopted. 
They  borrow  their  language,  their  laws,  and  of  course  the 
technical  terms  of  them,   from  England. 

The  only  process  to  compel  (in  the  first  instance)  the  at- 
tendance of  witnesses  in  criminal  or  civil  causes,  known  to 
the  uourts  of  common  law  in  that  country,  and  in  this,  is  a 
su;»pceoa.  No  othtr  process  is  ever  issued  in  England  but 
2i  s7(')poe}ia  cvtn  in  criminal  causes.  When  the  parliament 
enacted  the  btatute  of  7  Wm.  3  cap.  3,  part  7,  the  crown 
possessed  no  right  to  use  any  other  process  than  a  subpoena 
to  comi)t-l  the  attendance  of  its  witnesses.  Until  the  ma- 
king of  that  st  itute,  the  prisoner  could  by  no  process  com- 
pel the  attendance  of  his  witnesses.  By  that  statute  it  is 
enacted,  "  That  every  person  who  shall  be  indicted  for  high 
"  treason,  whereby  any  corruption  of  blood  may  be  made, 
"  shall  have  the  like  process  of  the  court  where  he  shall  be 
"  tried  to  compel  his  witnesses  to  appear  for  him  at  such 
"  trial,  as  is  usually  granted  to  compel  witnesses  to  appear 
"  ag  unst  him." 

In  England,  then,  a  subpoena  is  compulsorif  process  ;  it  is 
the  only  compulsory  process  (unless  entering  into  a  recog- 
nizance to  appear  at  the  trial  be  called  process)  provided 
for  the  crown,  or  the  prisoner,  by  the  laws  of  that  country. 

The  article  in  the  constitution  of  the  United  States,  re- 
lied upon  by  the  defendant's  counsel,  it  is  true,  has  no  rela- 
tive clause  in  it,  as  the  statute  of  7  Wm.  3.  has  ;  for  that 
says,  "  He  shall  have  the  like  process  of  the  court  where  he 
"  shall  be  tried  to  compel  his  witnesses  to  appear  for  him 
"  at  such  trial,  as  is  usually  granted  to  compel  witnesses  to 
*'  attend  agai;'.st  him." 

This,  however,  cannot  help  the  argument  of  the  defend- 
ant's counsel.  The  constitution  has  not  told  us  v^hat  that 
process  shall  be,  but  has  used  the  word  process  in  reference 
to  obtaining  witnesses.  The  words,  compulsory  process^ 
are  used  as  being  terms  the  meaning  of  which  was  then  well 
understood.  It  was  to  be  process  which  would,  according  to 
the  legal  notions  existing  in  the  minds  of  the  framers  of  the 
constitution,  be  adequate  to  compel  the  attendance  of  the 
witnesses  of  the  accused. 


WILLIAM  S.  SMH  n.  t^l' 


To  the  present  moment  the  L^nlted  States  cannot  use  any 
other  process  to  compel  the  attendance  of  witntsses  on 
their  behalf  in  criminal  causes,  than  a  subpoena,  and  no  one 
has  ever  entertained  an  idea,  !)ut  that  a  subpoena,  when  used 
in  such  cases,  is  compulsory  process,  or,  in  other  uords,  a 
process  to  compel  t!ic  attendance  of  witnesses. 

One  of  two  tiiini^s  must  liave  been  in  the  intentions  of 
the  people  of  the  United  States  when  they  adopted  this  a- 
mendment : 

First.  That  in  all  criminal  prosecutions,  the  accused 
should  have  such  com|Hdsory  process  for  obtaining  wit- 
nesses in  his  favour  as  was  then  knov/n  to  our  laws,  and 
used  for  such  a  purpose  ;  or. 

Secondly.  Fhat  a  new  kind  of  compulsory  process,  not 
hitherto  in  use  in  our  courts,  or  known  to  our  laws,  for  the 
purpose  of  compelling  the  attendance  of  witnesses  in  be- 
half of  the  accused,  should  be  provided. 

If  the  former  was  the  intention,  then  clearly  the  motion 
for  attachments  must  be  denied,  for  an  attachment  in  our 
laws  is  not  known  as  compulsory  process  for  obtaining  wit- 
nesses, but  the  process  of  subpcena  is  the  only  process  re- 
cognised bv  our  law  for  obtaining  witnesses. 

If  the  latter  was  the  intention  of  the  people  of  the  Uni- 
ted States,  the  amendment  rdied  upon  has  only  provided 
that  the  accused  shall  have  a  right  to  compulsory  process, 
for  obtaining  witnesses  in  his  favour  of  a  new  kind  not 
hitherto  known  to  our  laws.  The  amendment  not  having 
prescribed  what  that  process  shall  be,  not  having  said  that 
it  shall  be  an  attachment,  a  warrant,  ?Lcnpias^  or  pointed  out 
any  of  its  attributes  other  than  that  it  is  to  be  "  compul  orij^"* 
they  have,  therefore,  left  the  kind  of  process  to  be  desig- 
nated and  prescribed  by  a  law  of  congress  ;  for  courts  of  law 
cannot  make  a  new  process  wholly  unknown  to  the  common 
law,  and  unauthorised  by  act  of  congress,  and  not  prescrib- 
ed by  the  constitution.  So  in  article  3d,  sec.  .st,  of  the  con- 
stitution of  the  L^nited  States,  it  is  declared,  that  "  the  ju- 
"  dicial  power  of  the  United  States  shall  be  vested  in  one 
''  supreme  court,  and  such  inferior  courts  as  the  congress 
"  may  from  time  to  time  ordain  or  establish,"  But  those 
courts  must  be  created  by  act  of  congress  before  they  can  ex- 
ercise any  of  the  powers  conferred  on  them  by  that  article 
of  the  constitution.  So  in  this  case,  if  a  process,  not  known 
to  the  existing  laws,  be  directed,  in  order  to  compel  the 
attendance  of  the  witnesses  of  the  accused,  that  process 
must  be  provided  and  established  by  an  act  of  congress. 
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But  the  framers  of  the  constitution  never  contemplated 
any  other  compulsory  process  than  that  already  known  to 
our  laws,  and  constantly  used,  viz.  a  subpoena. 

If  by  the  expression  in  the  amendment  relied  upon, 
"  shall  have  a  right  to  compulsory  process  for  obtaining 
"  witnesses  in  his  favour,"  the  defendant  has  a  right  to  an 
attachment,  why  was  it  not  used  in  the  first  instance  ?  why 
was  a  subpoena  the  first  process  that  he  thought  proper  to 
use  I  There  is  no  intimation  in  the  article  relied  on,  that 
the  accused  is  first  to  use  some  other  process  than  an  at- 
tachment, but  it  is  absolute,  "  a  right  to  have  compulsory 
"  procesfi^^^  and  if  it  be  the  right  of  the  accused  to  have  an 
attachment  at  all  for  obtaining  his  witnesses,  he  has  a  right 
to  have  it  in  the  onset.  But  if  he  had  a  right  to  have  an 
attachment  in  the  first  instance,  ex  debitojust:tice^  why  did  he 
not  use  it  ?  He  has  bt-en  guilty  of  latches  in  not  taking 
out  an  attachment  instead  of  a  subpoena.  Had  he  taken 
his  compulsory  process  in  the  first  instance,  he  would  on 
this  day  have  had  his  witnesses  in  court.  But  he  neglect- 
ed to  do  this,  and  therefore  he  cannot  no\v  have  the  trial 
postponed  for  the  purpose  of  taking  out  his  attachment^  that 
is,  '•'•  compulsory  pi  ocess  for  obtaining  witnesses  in  his  fa^ 
*'  vour  ,-"  which  process,  according  to  the  construction  of 
the  constitution  contended  for  by  his  counsel,  he  had  an  un- 
doubted right  to  have  taken  out  in  the  first  instance. 

but  we  resist  this  motion  on  another  ground.  I'he  mo- 
tion is  in  effect,  to  postpone  the  trial  of  the  cause  for  the 
reason  stated  in  the  affidavit.  Before  it  will  be  granted,  the 
defendant  must  satisfy  the  court  that  the  gentlemen  named 
in  it,  are  material  witnesses  ;  and  that  he  has  been  guilty  of 
no  laches  or  neglect,  in  omitting  to  do  all  that  he  might  have 
done  to  procure  their  attendance.  These  are  principles  laid 
down  by  the  court,  in  the  case  of  the  King  v.  Le  Chevalier 
U^Eon^  3  Bur,  1513,  and  are  founded  in  good  sense. 

The  affidavit  upon  which  the  present  motion  is  founded^ 
appears  to  have  been  shaped  with  a  view  to  these  principles, 
for  it  states  "  that  the  defendant  expe^cts  to  be  able  to  prove 
•'  by  Mr.  Madison"  and  others,  "  that  the  expedition  and 
"  enterprise,  to  which  the  said  indictment  relates,  was  began, 
*^'  prepared,  and  set  on  foot,  with  the  knowledge  and  approba- 
"  tion  of  the  president  of  the  United  States,"  and  ^^  that  if 
^'  he  had  any  concern  in  the  said  expedition  and  enterprise, 
"  it  was  with  the  approbation  of  the  president  of  the  United 
"  States,  and  the  said  James  Madison,"  and  '^  that  he  expects 
"  to  be  able  to  prove  by  the  said  witnesses,  that  the  prosecu- 
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^*  tion  against  him  tor  the  said  oftVnce,  cliargcd  in  the  said 
'^  indictment,  was  so  commenced  and  prosecuud  by  order  of 
*'  the  president  of  the  L'^nited  States,  and  '^  that  he  has  been 
"  informed,  and  doth  verily  believe,  that  James  Madison  and 
".  Robert  Smith  are  prevented  from  attending,  by  the  order 
*'  or  interposition  of  the  presitlcnt  of  the  Unite  d  State  s.'' 

Their  testimon\-,  it  is  urged,  is  material  in  two  points  of 
view. 

1st.  It  will  show  that  the  United  States  were  not,  at  the 
time  when  the  enterprise  is  alleged  to  have  been  set  on  foot, 
•'  at  peace  with  Spain." 

2d.  Should  the  court  be  of  opinion,  that  it  is  not  material 
in  that  respect,  it  is  material  for  the  purpose  of  showing  to 
ihe  court,  tlie  degree  of  criminality  attaelied  to  the  dtfen- 
ilant,  by  anv  agencv  which  he  may  hc^-e  had  in  beginning  or 
setting  on  "  foot  the  expedition"  alleged,  and  thereby  ena- 
bling the  court  to  pioportwn  the  punishment  of  the  defen- 
dant according  to  the  degree  of  his  guilt.  That  to  enable  the 
defendant  to  obtain  the  testimony  of  these  witnesses  for  this 
purpose,  it  is  necessary  that  he  should  now  be  furnished  with 
compulsor\'  process  ;  for  after  a  verdict  of  guilt ij^  any  testi- 
mony to  this  purpose  must  be  laid  before  the  court  by  affida- 
vit, and  the  law  knows  of  no  process  by  which  a  witness  can 
be  compelled  to  make  such  an  affidavit. 

In  support  of  the  first  proposition  it  is  urged,  that  the  tes- 
timony expected  from  these  witnesses,  will  establish  this  as  a 
fact,  tiiat  the  United  States  were  not,  at  the  time  when  the  al- 
leged offence  is  supposed  to  have  been  committed,  at  peace 
with  Spain  ;  for  it  will  certainly  evince  that  "the  expedition 
"  and  enterprise"  referred  to,  "  were  began,  prepared  and 
''  set  on  foot,  with  the  knowledge  and  approbation  of  the  pre- 
sident," and  this  "  approbation"  necessarily  implies,  on  the 
part  of  the  president,  an  acknowledgment  that  the  United 
States  were  then  at  war  with  Spain,  and  by  the  constitution 
of  the  L^nited  States,  the  president  possesses  the  power  of 
determining  whether  the  United  States  were  at  war  or  not,  in 
cases  where  anv  aggressions  and  acts  of  hostility  have  been 
committed  by  a  foreign  nation  upon  the  territory,  or  citizens 
of  the  United  States.  If  the  constitutional  principle,  v/hich 
is  assumed  by  the  defendant's  counsel,  cannot  be  maintained, 
the  first  ground,  viz.  the  materiality  of  this  testimony  in 
point  of  justification,  must  be  abandoned. 

In  support  of  this  proposition,  "  that  by  the  constitution 
'^  of  the  United  States,  the  president  possesses  the  power 
"  contended  for,"  much  stress  has  been  laid  on  the  3d  section 
«>f  the  2d  article  of  the  constitution.     ^'  He."  (the  president) 
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*'  shall,  from  time  to  time  give  to  the  congress,  informatt07i  of 
'*  the  state  of  the  union.''  These  words,  it  has  been  insisted, 
give  to  t'hQ  president  the  power  of  determmi7ig^  whether  the 
United  States  are  or  are  not  in  a  state  of  war. 

This  section,  if  susceptible  of  the  construction  contended 
for,  must  also,  of  necessity,  give  to  the  president  the  power  of 
determining^  after  war  shall  have  been  declared  by  congress, 
that  the  United  States  are  2X peace  ;  and  of  course  of  repeal- 
ing the  act  of  congress,  by  which  war  may  have  been  de- 
clared. 

The  words  are,  "  give  to  the  congi-ess  information  of  the 
"  state  of  the  union." 

In  the  8th  section  of  the  1st  article  of  the  constitution,  it 
is  declared,  that  ^'  the  congress  shall  have  power  to  declare 
''  war."  flere  this  power  is  given  in  a  most  explicit  manner. 
But,  if  the  construction  of  the  3d  section  of  the  2d  article 
be  as  contended  for,  then  the  constitution,  in  point  of  effect, 
reads  :  thus  ••'  congress  shall  have  power  to  declare  war,  but 
'*  the  president  shall  have  power  to  determine  when  the  Uni- 
"  ted  States  are  at  war,  and  when  they  are  at  peace,"  "  not- 
"  withstanding  congress  shall  have  declared  that  the  United 
''  States  are  at  war." 

And  I  ask  the  learned  counsel,  what  v/ill  prevent  the  presi- 
dent from  putting  an  end  to  a  war  declared  by  congress,  the 
very  next  moment  after  it  shall  have  been  declared  by  them, 
provided  it  be  true,  that  by  stating  to  congress  that  the  Uni- 
ted States  are  not  at  war,  he  can  change  the  state  of  the  coun- 
try from  that  of  war  to  that  of  peace.  Was  it  ever  until 
the  pr<-sent  pressing  occasion,  imagined,  that  by  making  it 
the  duty  of  an  agent,  to  give  information  to  his  principal  of 
his  business^  that  thereby  the  agent  was  vested  with  the  power 
of  altering  the  condition  of  the  principal. 

It  is  undoubtedly  made  the  duty  of  all  the  envoys  of  the 
United  States  in  Europe,  "from  time  to  time,  to  give  infor- 
*'  mation  of  the  state"  of  our  affairs  \\ith  the  respective 
powers,  at  whose  courts  they  represent  the  United  States  ; 
but  was  it  ever  imagined  that  those  envoys  thereby  became 
invested  with  a  power  to  alter  the  state  of  our  political  rela- 
tions i  The  president  is  obliged  by  the  constitution,  to  give 
to  the  congi*ess  information  of  the  state  of  the  union  ;  a  pow- 
er to  give  to  the  congress  information  of  the  state  of  the 
union  ;  and  a  power  to  declare  to  congress,  what  is  our  polit- 
ical relations  as  to  other  nations  in  point  of  war  or  peace,  are 
very  distinct  powers.  The  one  regards  the  statement  of 
facts,  aff,.'  ting  the  United  States,  which  have  occurred  and 
come  to  the  knowledge  of  the  president ;  the  other  regards 
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lie  power  of  determining  what  shall  he  the  legal  effect  o I 
those  facts,  as  to  the  pohtical  state  of  the  nation,  and  its  rela- 
tion to  other  nations. 

The  framers  of  the  constitution  of  the  United  States  ap- 
pear to  have  perfectly  well  understood  and  duly  appreciated 
the   principles  expressed  by  Vatlel,    in  Book  III.  ch.  l.sec. 
-t.  "  As  nature  has  given  to  men  the  right  of  using  force,  on- 
^^  ly   when   it    becomes    necessary   for  their  defence  and  the 
*^  preservation  of  their  ri,<:;hts,  the  inference   is  manifest,  that 
*'  since  the  establishment  of  political  societies,  aright  so  dan- 
*'  gerous  in  its  exercise  no  longer  remains  with  private  per- 
*'  sons,  except  in  those  kinds  of  rencounters,  where  society 
•^'  cannot  protect  or  defend  them."     For   in   the  congress  of 
the  United  States  solelif  and  exclusively  did   they    place  the 
power  of  ma/:in^q-  war.     As  it    is  the  people  who  are  to  en- 
dure the  fatigues  and  calamities,    and  sustain   the  waste    of 
blood  and  treasure  inseparal}Ie  from  war,  they  have  confided 
the  power  of  making  it    to  their  immediate  representatives. 
They  have  therefore  declared  that  "  the  congress  shall  have 
^  power  to  declare  ivar,  grant  letters  of  marque  and  reprisal, 
•'•  and  make  rules  concernino-  captures  on  land  and  water," 

But  the  wise  men  who  framed   the  constitution  did  not 
stop  here  ;  lest  the  right  of  making  war  should  he  claimed 
by  the  several  states,  they  cautiously  inserted  in  the  con- 
stitution a  prohibitory  clause  ;  they  declared  that  "  no  state 
"  shall  without  the  consent  of  congress,  lay  any  duty  of  ton- 
"  nage,  &c.    or  engage  in  xvar^   unless  actually  invaded^  or 
"  in  such  imminent  danger  as  will  not  admit  of  delay,''"'     By 
the  constitution,  therefore,  no  state  can  engage  in  war,  un- 
less for  th    purpose  of  self-defence,   and  then,   only  when 
"  actually  invaded  or  in  such  immineiit  danger  as   will  not 
"  admit  of  delay,''''     But  if  the  proposition  contended  for  by 
the  defendant's  counsel  be  correct,  then  it  follows  that  al- 
though the  people  of  the  United  States  have  conferred  on 
congress  the  power  of  declaring  war,  and  have  denied  the 
power  of  engaging  in  war  in  any  event  whatever,  but  those 
specified  in  the  8th  sect,  of  the  3d  art.  of  the  constitution, 
to  every  state  in  the    imicn ;   yet  that  they  have,  by  de- 
claring that  the  president  "shall,  from  time  to  time,  give  to 
"  the  congress  information  of  the  state   of  the    union,"  by 
necessary  implication,   given  to  him  also  the  power  of  de-* 
daring  that  the  United  States  are  in  a  state  of  war,  or,  in 
other  words,  of  declaring  war.    That  is  to  say,  because  it 
was  the  duty  of  the   president  to  give  information  to   the 
congress,  that  some  Spanish  ti-oops  had  come  into  the  ter- 
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rkoiy  of  the  United  States,  and  in  a  hostile  manner  carried 
off  the  Kempers,  and  the  president,  in  fulfilment  of  his  duty, 
had  given  to  congress  information  of  those  facts,  therefore 
the  president  did  declare  the  United  States  to  be  at  war 
with  Spain. 

To  give  to  such  a  course  of  reasoning  the  semblance  of 
solidity,  the  gentlemen,  to  be  consistent  with  themselves, 
must  go  further  ;  for  the  v/ords  relied  upon  are  imperative. 
"  He  shall,"  &c.  If,  then,  by  giving  to  the  congress  infor- 
mation that  acts  of  hostility  have  been  committed  against 
the  United  States  by  Spain  (and  this  it  was  his  duty  to  do) 
he  necessarily  declared  war,  it  follows,  that  the  constitution 
has  imposed  upon  the  president  the  duty  of  declaring  war 
in  all  cases,  when  acts  of  hostility  have  been  committed  up- 
on the  territory  or  citizens  of  the  United  States.  If  giving 
informa  ion  of  the  state  of  the  union,  means  stating  to  con- 
gress what  is  the  existing  poUtical  state  of  the  United  States 
as  to  war,  then  it  follows,  that  he  possesses  the  power  of 
determining  that  our  treaty  with  the  sovereign  of  any  na- 
tion with  which  we  ma>  be  thus  declared  to  be  at  war,  is  at 
an  end  ;  for  if  the  United  States  are  at  war,  such  treaty  is 
no  longer  obligatory. 

If,  however,  I  should  yield  to  the  gentlemen  this  strange, 
and  until  this  argument,  unheard-of  interpretation  of  the 
constitution,  will  it  profit  the  defendant  r  Has  the  president 
given  to  congress  information  that  the  United  States  were 
in  a  state  of  war  with  Spain  ?  Has  he  announced  that  our 
relation  to  that  country  has  become  that  of  war  ?  I  ask, 
what  has  he  done  ?  Why,  it  is  alleged  that  he  has  approved  of 
this  expedition,  therefore  the  United  States  are  at  war.  To 
those  who  are  capable  of  being  misled  by  such  reasoning, 
any  observations  within  the  compass  of  my  abilities  to  urge, 
would  be  urged  in  vain. 

But  it  has  been  asked,  what  if  Spain  should  declare  war 
against  the  United  States,  are  not  the  United  States  de fac- 
to at  war  with  Spain  ?  Would  the  United  States,  in  such 
an  event,  be  at  peace  with  Spain  I  answer,  whenever  such 
a  case  shall  happen,  it  may  then  be  proper  to  consider  whe- 
ther the  United  States  are  de  facto  at  war  with  Spain  ;  it  is 
sufficient  for  us  at  present,  to  say,  that  no  such  case  had  hap- 
pened when  the  offence  charged  in  the  indictment  was  com- 
mitted. Bat  should  it  be  granted  that  in  such  a  case  the 
United  States  must  be  considered  as  being  at  v/ar  with 
Spain,  that  state  of  war  would  be  produced  by  the  declara- 
tion of  war  on  the  part  of  Spain,  and  not  by  the  act  of  the 
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.resident  in  giving  information  to  congress  of  the  existence 
of  that  fact. 

But  the  principle  contended  for  is  as  novel  as  it  is  strange. 

If  we  turn  our  attention  to  the  practical  interpretation  of 
our  constitution  given  bv  congress  under  the  two  former 
administrations,  we  shall  find  nothing  to  countenance  the 
conscruction  contended  for,  but  much  to  convince  us  that 
it  is  wholly  untenable.  On  the  27th  of  March,  1794,  con- 
gress passed  an  act  entitled  an  act  to  provide  a  naval  ar- 
mament. The  preamble  is  in  these  words  :  "  Whereas  the 
*••  depredations  committed  by  the  Algerine  corsairs  on  the 
''  commerce  of  the  United  States,  render  it  necessary  that 
'-^  a  naval  force  should  be  provided  for  its  protection."  3d 
vol.  L.  U.  S.  24.  It  is  here  admitted  by  congress  that 
such  depredations  had  been  committed  by  the  Algerine 
corsairs,  as  render  it  necessary  that  a  naval  force  should 
be  provided  for  the  protection  of  its  commerce.  And  in 
sec.  9,  of  t  e  same  act,  it  is  enacted  '•'•thut  M peace  shall  take 
"  pla«:e  betwen  the  L  nited  States  and  the  regency  of  Al- 
"  giers,  that  no  further  proceedings  be  had  under  this  act." 
President  Washington  had  given  to  congress  information  of 
the  state  of  the  imion  in  relation  to  depredations  commit- 
ted by  the  Algerines,  but  it  was  not  considered  that  his 
having  given  this  information,  dc  facto  ])laced  the  United 
States  in  a  state  of  war  with  those  barbarians  ;  but  con- 
gress, this  notwithstanding,  not  only  declare  that  such  have 
been  the  depredations  committed  by  the  Algerines,  but  in 
the  9th  sec.  declare  that  the  United  States  are  not  at  peace 
with  the  regency  of  Algiers.  On  the  iirst  of  Julv,  1797,  a 
time  when  our  affairs  with  France  wore  an  aspect  very  much 
like  war,  her  cruisers  and  national  ships  having  committed 
most  unjustifiable  depredations  on  our  commerce,  congress 
passed  another  act  entitled  an  "  act  to  provide  a  naval  arma- 
*'  ment,"  and  by  the  12th  sec.  authorised  the  president  to 
increase  the  strength  of  the  revenue  cutters,  and  to  cause 
them  to  be  employed  in  defending  the  sea-coast  of  the 
United  States,  and  to  repel  any  hostility  to  their  vessels 
committed  v/ithin  their  jurisdiction. 

It  is  in  the  recollection  of  the  court  that  outrages  on  the 
part  of  France,  unparalleled  by  any  thing  yet  done  by  them, 
towards  the  United  States,  had  been  offered.  These  were 
stated  by  the  president  in  a  most  explicit  manner ;  a  spe- 
cial congress  convened  for  the  purpose  of  taking  these  out- 
rages into  consideration.  But  this  congress  did  not  deen\ 
h  their  duty   to  declare  that  those  outrages  amounted  ta 
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war.  The  president  did  not  imagine  that  he  possessed  the 
power  to  produce  that  state  of  things  called  war  ;  and  con> 
gress  did  nothing  more  than  to  provide  for  the  defence  of 
the  commerce  ot  the  United  States,  within  its  jiiri,\ diction. 
The  discontents  between  this  comitry  and  France  still  wear- 
ing the  appearance  of  an  approaching  war,  on  the  28th  May^, 
1798,  it  was  enacted  by  congress  "  that  the  president  of  the 
*•'  United  States  be  authorised,  in  the  event  of  a  declaration 
"  of  war  against  the  United  States,  or  of  actual  invasion  ol 
"  their  territory  by  a  foreign  power,  or  of  im,minent  danger 
"  of  such  an  invasion  discovered  in  his  opinion  to  exist,  be- 
"  fore  the  next  session  of  congress,"  to  cause  to  be  enlisted, 
&c.  From  this  it  is  manifest  that  even  at  this  time  congress 
does  not  admit  that  we  were  at  war  with  any  foreign  power. 
On  the  same  day  congress  passed  an  act  entitled  ''  an  act 
"  more  effectually  to  protect  the  commerce  of  the  United 
"  States  ;"  the  preamble  to  which  is  in  the  words  following, 
viz.  "  Whereas  armed  vessels  sailing  under  authority,  or 
pretence  of  authority,  from  the  Republic  of  France,  "  have 
committed  deprcdaiioiis  on  the  commerce  of  the  United 
"  States,  and  have  recently  captured  the  vessels  and propertij 
"  of  citizens  thereof  on  and  near  the  coasts^  in  violation  of 
"  the  law  of  nations^  and  treaties  between  the  U.  S,  and  the 
"  French  nation^  therefore,  &c.  Here  is  an  admission  by- 
congress,  that  armed  vessels  sailing  under  authority^  or  pre- 
tence of  authority,  y}-{?7;z  the  Republic  of  France^  had  com- 
mitted depredations  on  our  commierce,  and  captured  our  ves- 
sels in  or  near  our  coast,  iri  violat'^on  of  the  laxvs  of  na- 
tions and  of  treaties  between  the  U.  S.  and  the  French  nation 
But  what  did  they  do  ?— -"  Authorise  the  president  to  in- 
struct and  direct  the  commanders  of  the  armed  vessels  be- 
<■'  longing  to  the  U.  S.  to  take,  seize,  and  bring  into  any 
"  part  of  the  U.  S.  to  be  proceeded  against  a  cording  to  the 
"  laws  of  nations,  any  such  armed  vessel  which  shall  have 
*'  com??iitted^  or  which  shall  be  found  hovering-  on  the  coasts 
'•''  of  the  U.  S.  for  the  purpose  of  committing"  depredations 
^*  on  vessels  belonging  to  the  citizens  thereof;  and  also  to  re- 
'•'  take  anv  ship  or  vessel  of  any  citizen  of  the  U.  S.  which 
"  may  have  l^een  captured  by  any  such  armed  vessel.'*  4  vol. 
120.  '  Defence  only  is  what  they  authorised,  Imt  congress 
did  not  even  then  declare  that  we  were  in  a  state  of  war. 
Sixteen  days  after  this,  congress  passed  another  act,  entitled 


"  An  act  to  suspend  the  commercial  intercourses  between 
*'  the  U.  S.  and  France,  and  the  dependencies  thereof."  4  vol. 
129.  This  act  is  what  its  title  bespeaks  it  to  be.  By  its  5 
sect,  it  is  provided  *'  That  if  before  the  next  session  of  con- 
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•*  gress,  tlie  government  of  France,  and  all  persons  acting  by 
**'or  under  their  authority,  shall  clearly  disavow,  and  shall 
"  be  found  to  refrain  from  the  ag-ressionSy  depredations  and 
*'  hostilities  xvhieh  have  been.,  and  are  by  them  encojiraged 
"  and  maintained  ai^ainst  the  vessels  and  other  property  of 
"  the  citizens  of  the  U.  S.  and  against  their  national  rights 
"  and  sovereignty,  ifi  violation  of  the  faith  of  treaties  and 
"  the  laws  of  nations^  and  shall  thereby,"  &c.  Congress  in 
this  section  have  put  it  on  record,  that  the  government  of 
France  had  been  hostile,  and  at  the  time  of  making  this  act, 
were  committing  depredations  upon  the  vessels  and  other 
property  of  the  citizens  of  the  U.  S.  and  against  their  na- 
tional rights  and  sovereignty^  in  violation  of  the  faith  of 
treaties  and  the  laius  of  nations^  but  still  congress  does  not 
declare  war,  nor  admit  that  the  U.  S.  are  in  a  state  of  war. 

On  the  22d  January^  1 798,  an  act  was  passed  authoris- 
ing the  president  to  increase  the  strength  of  the  revenue 
cutters,  "  for  the  purpose  of  defence  against  hostilities 
"  near  the  sea-coast  \  "  and  on  the  25th  of  the  same  month, 
congress  passed  an  act  authorising  *'  the  commanders  and 
^'  crews  of  any  merchant  vessel  owned  wholly  by  a  citizen 
"  thereof,  to  oppose  and  defend  against  searches  and  re- 
"  straints  by  the  commanders  and  crews  of  any  armed  ves- 
"  ael  sailing  under  French  colours,  and  to  repel  force  by 
"  force."  4th  vol.  148.  Here  again  is  a  congressional 
declaration,  that  ''  lawless  depredations  and  outrages^'*  had 
been  "  hitherto  encouraged  and  authorised  by  the  govern- 
"  ment  of  France, "  that  that  government  had  not  caused 
•*  the  laxus  of  nations  to  be  observed  by  armed  French  ves- 
sels i"  but  no  declaration  of  war,  or  admission  of  its  ex- 
istence. 

On  the  7th  July^  1 793,  an  act  passed,  entitled  "  An  act 
"  to  declare  the  treaties  heretofore  concluded  with  France, 
*'  no  longer  obligatory  on  the  United  States."  On  the  9th 
of  that  month  -'  An  act  further  to  protect  the  commerce  of 
the  United  States,"  was  passed,  giving  to  the  president 
the  power  of  "  instructing  the  commanders  of  the  public 
*'  armed  vessels  employed  in  the  service  of  the  U.  S.  to 
"  subdue,  seize  and  take  any  armed  French  vessels," 
*^  and  providing  for  their  condemnation  and  other  pur- 
poses." In  addition  to  those,  other  acts  were  passed,  to 
some  of  which  I  shall  refer.  4  vol.  L.  U.  S.   264,  271. 

But  I  will  now  close  my  remarks  upon  acts  of  congress, 
by  reading  the  first  section  of  an  act  passed  the  2d  of  March y 
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1799,  entitled  "An  act  giving  eventual  authority  to  the 
"  president  of  the  U.  S.  to  augment  the  army,"  &r.  4  vol. 
489,  by  which  it  is  enacted  "  That  it  shall  be  lav/ful  for 
"  the  president  of  the  U.  S.  in  case  war  should  break  out 
*'  between  the  U.  S.  and  a  foreign  European  power,  or  in 
*'  case  imminent  danger  of  invasion  of  their  territory  by 
*'  any  such  power  shall,  in  his  opinion,  be  discovered  to 
"  exist,"  &c.  Here  we  have  a  declaration  made  by  con- 
gress, and  by  the  president  of  the  U.  S.  that  notwithstand- 
ing all  that  had  hitherto  happened,  no  war  had  as  yet 
"  broken  out  between  the  U»  S.  and  France." 

What  are  the  plain  obvious  inferences  which  press  them- 
selves upon  us  from  all  these  acts  of  congress.  1st.  That 
acts  of  hostility  committed  by  a  foreign  power  against  the 
U.  S.  or  their  citizens,  do  not  necessarily  place  the  coun- 
try in  a  state  of  war.  2.  That  acts  of  hostilities,  though 
"  outrageous,  in  violation  of  the  laws  of  nations,  and  in  con- 
"  travcntion  of  existing  treaties,  "  had  been  committed  up- 
on the  U.  S.  by  a  foreign  nation,  yet  presidents  Washing- 
ton and  Adams  never  entertained  an  opinion,  that  by  de- 
claring to  congress  the  existence  of  these  facts,  they  thereby- 
placed  this  country  in  a  state  of  war.  3.  That  congress 
have  always  considered  the  power  of  declaring  war  to  be 
invested  exclusively  in  them.  4.  And  that  such  has  always 
been  the  understanding  of  the  nation. 

But  a  principle  still  more  dangerous  has  been  advocated. 
''  That  whether  the  U.  S.  be  at  war  or  at  peace,  is  a  ques- 
"tionoffact,  to  be  determined  by  the  jury,  from  facts 
"  which  may  be  proved  to  exist  in  pais  independent  of  any 
"  act  of  congress."  That  is,  that  a  jury  of  twelve  men  are 
the  proper  constitutional  judges  to  decide  whether  our  na- 
tion is  at  war  or  at  peace,  though  congress  shall  not  have 
declared  war,  though  the  president  shall  not  have  said  that 
we  are  in  a  state  of  war,  and  though  war  may  not  have  been 
declared  against  us. 

To  all  this,  I  answer,  in  a  few  words,  that  to  very  little 
purpose  indeed  have  we  cautiously  and  expressly  confided 
by  our  constitution,  to  the  representatives  of  the  nation, 
the  power  of  declaring  war,  if  the  peace  of  the  nation  may 
be  compromitted  by  a  jury,  hov/ever  honest  and  well  in- 
tentioned. 

Wretched,  supremely  wretched,  is  the  condition  of  the 
people  of  the  U.  S  if  such  a  power  be  in  the  hands  of  e- 
very  jury  v/hich  may  be  empannelled  to  try  a  criminal. 
All  other  civilized  nations  hjive  intrusted  that  power  to  the : 
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sovereic:n  of  the  state  ;  but  here  a  jury  of  twelve  men» 
whether  congress  has  declared  it  or  not,  whether  the  pre- 
sident has  announced  it  or  not,  is  competent  to  place  upon 
the  records  of  our  courts,  that  we  are  at  war.  I'o  say  to 
Spain,  "  the  LTnited  States  are  at  war  with  you."  What 
will  not  Spain  be  justified  in  doing,  if  this  be  a  constitu- 
tional mode  of  settling  the  question,  and  a  jury  by  their 
verdict  shall  say  the  U.  S.  are  at  war?  May  she  not  say 
and  act  accordingly  :  "  your  nation  is  at  war  with  ours  ;  this 
"'-  has  been  declared,  as  appaers  by  the  records  of  your 
*'  country,  by  its  constituted  authorities.  We,  therefore, 
*'  will  capture  your  vessels,  enslave  your  citizens,  bombard 
*'  and  sack  your  towns,  and  slaughter  your  inhabitants." 
Thus  she  will  have  a  right  to  say  to  us,  and  thus  may  she 
lawfully  treat  us. 

N  jr  can  the  admission  of  this  testimony  be  sustained  on 
the  second  ground.  What  have  the  jury  to  do  with  the 
question, — ''  v/hat  is  the  degree  of  the  defendant's  crimi- 
nality ?  They  are  to  determine  whether  he  is  guilty  of  the 
crime  charged,  but  they  are  not  to  decide  whether  there 
be  any  mitigating  circumstance  which  ought  to  lessen  the 
punishment.  The  court  exclusively  must  settle  this  ques- 
tion. The  authorities  cited  by  the  counsel  for  the  defend- 
ant do  not  at  all  support  the  admission  on  the  ground  which 
is  here  contended. 

In  the  case  of  the  King  v.  Lord  Anglesea,  the  court  per- 
mitted the  counsel  for  the  crown  to  go  into  evidence  calcu- 
lated to  show  that  Lord  Anglesea  sought  after  an  oppor- 
tunity, and  persisted  in  the  pursuit  of  the  purpose  eventu- 
ally accomplished  ;  and  it  certainly  was  very  proper,  when 
attempting  to  shov/  the  nature  of  the  crime  charged  upon 
the  prisoner,  to  adopt  such  a  course  of  proceeding,  when 
the  precise  nature  of  the  crime  committed  could  not  other- 
wise be  ascertained  to  the  jury. 

The  cases  from  1  M'Nally,  320,  321,  322,^  323,  by 
no  means  favour  the  gentlemen  opposed  to  me.  They  on- 
ly establish  this  rational  principle,  that  the  prhoner  maij 
call  ivitnesses  to  his  good  character,  and  that  the  witnesses 
no  called,  7naij,  in  such  cases,  relate  particular  facts  within 
their  knowledge,  which  luive  induced  the  good  opinion  en- 
tertained by  them.  Thus  Lord  Kenyon  expressed  himself 
in  the  case  of  the  King  v.  Thehval,  at  a  special  commis- 
sion of  oyer  and  terminer,  in  1793,  at  the  Old  Bailey,  as 
follows  :  "  An  aifectionate  and  wartii  evidence  of  character, 
'^  when  collected  together,  should  make  a  strong  impression 
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"  in  favour  of  a  prisoner,  and  when  those  who  givc^uch  cha- 
"  racter  in  evidence  are  entitled  to  credit,  their  testimony 
"  should  have  great  weight  with  the  jury  ;  "  and  such  evi- 
dence is  in  the  very  nature  of  things  relevant.  If  the  characr 
ter  of  the  prisoner  has  always  been  fair,  it  is  certainly  less 
probable  that  he  should  have  committed  the  crime  charged, 
than  if  his  character  had  been  notoriously  bad.  As  to  the 
solitary  remark  of  Judge  Down,  in  the  case  of  the  King  v. 
Mockler,  it  stands  alone,  unsupported  by  any  authority,  or 
ev^  n  the  dictum  of  a  single  advocate  or  elementary  writer. 
The  testimony  offered,  then,  if  there  is  any  weight  in  this 
reasoning,  is  wholly  irrelevant.  If  Mr.  Madison  and  the 
other  witnesses  were  now  here,  and  sworn  in  this  cause,  they 
would  not  be  permitted  to  give  in  evidence  to  the  jury,  any 
of  the  facts  alleged  in  Col.  Smith's  affidavit ;  because  they 
would  not  tend  to  show  that  the  defendant  was  not  guilty. 
The  president  of  the  U.  S.  possesses  no  power  to  dispense 
with  the  laws,  but,  on  the  other  hand,  is  bound  by  his  official 
oath  to  preserve  them  inviolate,  and  to  defend  the  constitu- 
tion of  the  U.  States. 

But  it  is  incumbent  on  the  defendant  to  show  that  he  has 
been  guilty  of  no  laches  or  neglect  in  his  endeavours  to  pro- 
cure the  attendance  of  the  witnesses.  Has  the  defendant 
done  his  dury  in  this  particular?  He  has  served  subpoenas 
on  his  witnesses,  he  has  tendered  to  them  twenty  dollars. 
The  distance  from  the  city  of  Washington  to  this  pliice  is 
240  miles.  By  the  6th  sect,  of  the  act,  passed  28th  Fthni. 
ary^  1 799,  it  is  enacted  "  that  the  compensation  to  jurors  and 
*'  witnesses,  in  the  courts  of  theUnited  States,  shall  be  as  fol- 
*'  lows  :  to  wit,  to  each  grand  and  other  juror,  for  each  day 
**  he  shall  attend  in  court,  one  dollar  and  twenty-five  cents  ; 
*-'•  and  for  travelling  expenses,  at  the  rate  of  five  cents  per 
*'  mile  from  their  respective  places  of  abode  to  the  place  where 
''  the  court  is  holden,  and  the  like  allowance  for  returning." 
This  compensation,  we  contend,  the  witnesses  were  en- 
titled to  receive  before  they  started  from  Washington.  The 
law  imposes  no  obligation  upon  a  witness  to  give  a  credit  to 
the  defendant.  A  witness,  by  the  subpoena,  is  called  upon  to 
leave  his  business,  to  travel  to  the  place  of  holding  the  court, 
and  to  remain  there  until  the  cause  is  decided  or  he  is  dis- 
missed. But  is  the  witness  compellable  to  do  this  until  he 
receives  his  compensation  ?  The  words  are  "  the  compen- 
*•'•  sation  to  witnesses  in  the  courts  of  the  U.  S.  shall  be,"  &c. 
In  England,  since  the  statute  of  5  Elizabeth,  ch.  9.  no  wit- 
ness, until  his  reasonable  expenses  are  tendered  to  him,  is 
bound  to  appear  at  all ;  nor,  if  he  appears,  is  he  bound  to 
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give  evidence  till  such  charges  are  actually  paid.  3  Blk.  Com. 
oo9.  Congress,  however,  has  not  kft  this  question,  *^  what 
are  reasonable  expenses?  open  for  discussion, **'  but  has  declar- 
ed that  five  cents  a  mile  for  going  to,  and  the  same  for  return- 
ing from,  court,  shall  be  the  comptnsation  to  which  he  shall 
be  entitled.  But  if  the  witnesses  are  holden  by  law  to  attend 
without  this  compensation  being  first  paid,  how  are  they  ever 
to  obtain  it  ?  How,  but  by  suit  ?  And  if  the  witness,  through 
poverty,  is  unable  to  attend,  is  he  notwithstanding  to  be  ad- 
judged guilty  of  a  contempt  ? 

The  question  as  to  the  construction  of  the  statute  of  5  EUz, 
ch.  9.  in  this  regard,  came  before  the  court  of  Common 
Pleas,  in  the  case  of  I  aller  v.  Prentice,  1  H.  Blk.  49,  on  a 
motion  for  an  attachment.  But  the  court  refused  the  attach- 
ment, saying,  "  that  it  might  afford  a  dangerous  precedent, 
*••  by  which  witnesses  coming  from  their  places  of  abode  to 
*'  attend  at  trials,  might  be  deprived  of  the  re-payment  of 
"  their  necessary  expenses  ;  the  whole  of  which,  as  well  of 
*'  their  going  to  the  place  of  trial,  as  of  their  return  from  it, 
'^  and  also  during  their  necessary  stay  there,  ought  to  be  ten- 
*'  dered  to  them,  at  the  time  of  serving  the  subpoena,  other- 
*'  wise  an  attachment  would  not  lie."  And  yet  in  that  case, 
2*.  6^.  had  been  given  to  the  witness,  and  a  promise 
made  to  bear  all  her  expenses,  and  a  place  was  taken  for  her 
in  the  stage,  and  she  had  promised  that  she  would  go,  but 
when  the  stage  called  she  refused  to  go,  and  confined  herself 
in  her  house. 

The  statute  of  Eliz.  is  substantially  the  same  as  the  act  of 
congress.  By  the  former  it  is  enacted  "  that  if  any  person 
*'  upon  whom  process  shall  be  served  to  testify  or  depose, 
*'  and  having  tendered  to  him  such  reasonable  sum  of  mo- 
'^  ney  for  his  or  their  costs  and  charges."  Suppose  the 
words  in  that  act  had  been,  ''  tendered  and  paid  to  him 
*-'-  ten  cents  per  mile  for  his  costs  and  charges,"  &c.  would 
not  that  statute,  if  thus  expressed,  have,  in  effect,  declared 
that  ten  cents  per  mile  should  be  the  compensation  to  the  wit- 
ness ?  What  are  the  words  of  the  act  of  congress  ?  "  The 
'^  compensation  to  jurors  and  witnesses  in  the  courts  of  the 
*'  United  States,  shall  be,"  &c.  Compensation  necessarily 
implies  satisfaction  or  payment  for  something  done,  or  to  be 
done  by  the  witnesses.  Before  the  statute  of  Eliz.  no  lav/ 
existed  by  which  witnesses  could  insist  on  payment  of  their 
reasonable  costs  and  charges.  Congress  by  this  act  have  pro- 
vided that  they  shall  be  compensated  for  their  costs  and  char- 
ges, and,  to  put  to  sleep  all  controversy  about  what  shoald  I'C 
considered  as  reasonable  costs  and  charges,  have  said,  it  shall 
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be  ten  cents  per  mile,  8cc.  The  right  of  a  witness  to  compen- 
sation, and  the  amount  of  compensation  are  both  settled  by 
the  act  of  congress,  and  by  necessary  impUcation.  The  duty 
of  the  party  who  serves  process  on  the  witness,  is  also  settled, 
for  the  act  says  what  the  compensation  shall  be,  but  it  is  no 
comp  .nsation  if  it  is  not  paid.  Was  it  not,  therefore,  the 
dut}'  of  the  person  in  whose  behalf  the  witness  was  served 
with  process,  to  have  tendered  or  paid  the  ten  cents  per  mile, 
if  he  intended,  in  case  the  witness  did  not  appear,  to  proceed 
against  him  for  a  contempt.  But  the  compensation  has  not 
been  paid  or  tendered  to  the  witnesses,  nor  does  the  affidavit 
of  the  person  v/ho  served  the  subpoena  help  the  gentleraen 
over  this  difficulty.  He  says  that  he  offered  Mr.  Madison 
more,  but  that  h?  observed  that  it  would  be  to  no  purpose. 
In  the  case  of  Fuller  v.  Prentice  2s.  6d.  was  tendered  to  the 
witness,  a  promise  was  made  to  bear  her  expenses,  a  place 
was  taken  for  her  in  the  stage-coach,  she  promised  to  go,  and 
more  moneii  was  offered,  and  yet  an  attachment  was  refused. 
On  no  principle,  therefore,  can  an  attachment  be  issued 
against  Mr.  Madison. 

An  attachment  for  the  purpose  of  bringing  in  a  witness  ad 
testifccmdum^  is  never  granted. 

The  article  of  amendment  to  the  constitution  has  institut- 
ed no  new  compulsory  process. 

The  testimony  which  the  witnesses  named  could  give,  if 
present,  as  stated  in  the  defendant's  affidavit,  is  wholly  irrele- 
vant, and  the  motion  for  an  attachment  is  premature. 

Wednesday,  July  16,  1806. 

Some  desultory  conversation  arose  at  the  bar,  when  the 
argument  proceeded : — 

Emmet,  The  counsel  for  the  prosecution,  who  last  ad- 
dressed the  court,  adverted  to  the  interest  and  anxiety 
which,  from  the  number  and  respectability  of  the  audience, 
it  is  manifest  that  this  cause  has  excited  in  the^  public 
mind  ;  and  he  was  pleased  to  intimate,  that  he  had  it  in  his 
power  to  assign  a  motive  for  this  general  solicitude,  totally 
different  from  the  actual  importance  of  the  prosecution. — 
To  me,  I  confess,  it  appears,  that  the  novelty  and  nature 
of  the  questions  heretofore  agitated,  and  those  likely  here- 
after to  arise  in  the  course  of  these  trials,  are  fully  sufficient 
to  fix  the  public  attention  upon  the  proceedings  of  this 
court.  You  are  making  precedents  in  criminal  jurispru- 
dence, the  influence  of  which  may  hereafter  be  very  great 
and  extensive  ;  and  you  are  doing  so  under  the  judiciary 
svstem  of  the  United  Statesj  where  precedents  of  that  na- 
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turc  are  bv  no  means  common.  Besides  the  enterprise, 
with  which  the  defendant  is  supposed  to  he  connected,  is  in 
itself  calcidated  to  awaken  in  his  favour  the  most  general 
sympathy  and  interest.  It  was  therefore  hardly  worth  the 
learned  counsel's  while  to  hint,  with  some  appearance  ot  se- 
verity and  censure,  at  any  extrinsic  inducements  lor  the 
portion  of  attention,  that  the  public  may  bestow  upon  our 
proceedings.  But  if  in  doing  so,  and  if  by  the  motive 
which  he  did  not  think  proper  to  assign  or  specify,  he  in- 
tended to  allude  to  any  thing  in  the  conduct  of  the  deien- 
dant's  counsel,  as  one  of  them,  standing  in  a  very  extraor- 
dinary and  delicate  situation,  I  intreat  the  indulgence  of 
the  court,  while  I  say  a  few  words  about  myself. 

Attached   as  I  am  by   the   strongest  connection  to  those 
principles,  which  placed  the  present  administration  in  pow- 
er ;   feeling  for  the  members  who  compose  it  the  sincerest 
esteem  ;  and   wishing  to  see  them   exalted  on  the   highest 
pinnacle  of  respect,  it  will  be  with  extreme  reluctance   and 
personal  pain,  that  I  shall  perhaps,  in   the  course  of  these 
proceedings,  press  inferences  or  facts,  somewhat  derogato- 
ry to  that  dignified  and  honourable  reputation,  which  they 
have  m.ost  deservedly  acquired.     In  the  present  cause,  how- 
ever, no  sentiment  of  private  respect  or  public  feeling  can 
be  permitted  to  interfere  with  the  discharge  of  my  profes- 
sional   duty.     Colonel  Smith  has   done   me  the  honor  of 
thinking  that  my  exertions   may  be  useful  to  him  in  the 
conduct  of  his  defence  ;  and  surely  there  is  nothing  in  the 
character  of  that  gentleman,  nor  even   in  the  fact  with  which 
he  is  charged,  that  could  justify  my  withholding  those  exer- 
tions ;  more  especially,  since   (if  those  things  which  he  has 
stated  to  me  in  private,  and  sworn  to  in  court,  shall  be  proved 
on  his  trial)  I  cannot  but  consider  him  as  "  a  man  more  sm- 
"  ned  against  than  sinning."     I'he  learned  counsel,  however, 
mav  rest  assured,  that  although  I  shall  earnestly  urge  whate- 
ver I  conceive  pertinent  and  necessary  to  my  client's  defence, 
I  shall  not  be  induced  by  any  wisli  of  exalting  my  own  charac- 
ter, or  acquiring  the  favour  of  any  party  or  description  of  men, 
to  wound  the  feelings  of  those  whom  I  respect,  or  to  urge 
what  mav  be  unpleasant  to  them,  farther  than  is  indispensably 
r-ecessary.      I  have  no  wish  through  this  trial  to  excite  un- 
favourable impressions  against  any  one  ;  on   tne  contrary, 
most  gladlv  would  I  erase  all  memorials  of  it  from  the  records 
ni  this  court,   and  blot  out  from  the  public  mind  all  rcmem- 
i*rance  of  it,  and  of  the  transactions  to  which  it  has  given  rise. 
What  irresistible  motives  Gaused  it  t©  be  commenced  I  cannot 


56  .    TUt  TRIAL  OF 


presume  to  divine  ;  but  it  is  the  only  error  that  I  feel  inclined  to 
impute  to  the  administration  ;  for  as  to  the  part  they  tock,  ac. 
cording  to  my  client's  statement,  in  the  enterprise,  for  as- 
sisting which  he  stands  indicted,  I  trust,  before  I  conclude,  I 
shall  evince  myself  to  be  not  only  the  defender  of  Col.  Smith, 
but  of  the  government  itself.  The  court  will  pardon  my 
having  spoken  thus  much  of  myself ;  but  I  conceived  this 
explanation  due  to  the  peculiarity  of  my  situation,  and  to  the 
extent  of  my  obligations  to  those  whose  friendship  has  con- 
tributed to  place  me  in  a  situation  so  peculiar.  1  shall  now 
proceed  to  the  matter  before  the  court. 

The  affidavits,  on  which  these  motions  must  be  decided, 
are,  I  apprehend,  perfectly  consistent  with  each  other.  Col, 
Smith  considers  the  gentlemen  at  Washington  as  material 
witnesses  for  his  defence,  and  assigns  his  reasons  for  that 
opinion,  by  specifying  the  facts  which  he  expects  to  prove 
from  their  testimony.  These  reasons  are  not  removed  by 
Mr.  Sandford's  affidavit,  which  does  not  controvert  or 
doubt  any  of  the  facts  specified  ;  but  merely  says,  in  gene- 
ral terms,  that  he  does  not  conceive  the  witnesses  to  be  ma- 
terial. I  trust  I  shall  be  able  when  we  shall  have  come  to 
the  discussion  of  that  question,  to  convince  the  court  of 
their  materiality.  I  propose,  wi  hits  permission,  to  argue, 
first,  the  motion  for  the  attachment,  and  secondly,  that  for 
putting  off  the  trial. 

The  counsel  for  the  prosecution  have  displayed  very 
considerable  learning  and  research  in  tracing  the  history  and 
progress  of  attachments  against  witnesses  in  England  ;  but 
they  will  allow  me  to  say,  tliat  their  learning  and  research 
have  no  application  to  the  law  on  that  subject,  as  it  exists 
in  America.  The  counsel  who  spoke  last,  professed  to  de- 
tail what  he  called  the  "  travail  throes"  of  the  measure  j 
but  as  far  as  relates  to  the  judiciary  of  the  United  States, 
it  had,  in  this  country,  no  travail  throes  ;  it  is  derived  from 
the  constitution,  the  head  of  our  laws  ;  and  like  the  cele- 
brated offspring  of  the  head,  it  was  consummate  at  its  birth. 
We  claim  the  process  of  attachment  to  compel  the  atten- 
dance of  witnesses,  as  a  matter  of  right,  by  virtue  of  the 
6th  article  in  addition  to  and  amendment  of  the  constitu- 
tion (Graydon's  Digest  xvii.  printed  as  article  8th)  which 
says,  that  in  all  criminal  prosecutions,  the  accused  shall 
have  compulsory  process  for  obtaining  witnesses  in  his  fa- 
vour. By  the  14th  sec.  of  the  general  judiciary  act,  passed 
September  24th,  1 789  (Grayd.  Digest,  243)  which  gives  to 
the  courts  of  the  United  States  the  power  "  to  issue  writs 
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^  of  scire  facias,  habeas  corpus,  and  all  other  nvrits  not  Bftfdalhj 
^''  fivovidt'd  for  bij  Htatutt-y  ivhich  may  be  necessary  for  the  exercise 
"  of  their  resfiective  jiirifidictions^  and  atrreeable  to  the  firirici/dcs  and 
«  UHUi^fs  of  law  ;"  and  lastly,  by  the  sixth  section  of  the  act  of  2cl 
JVIarcli,  1793,  (GrayM.  Di:>^est  p.  356)  which  provides  that  '^  sub- 
"  pcenas  for  witnesses  who  may  be  required  to  attend  a  court  of 
"  the  United  States  in  any  district  thereof,  may  run  into  any  other 
*'  district."  These  provisions  form  a  strikin;^  dificrence  between 
the  English  and  the  American  law.  It  may  be,  as  the  learned 
counsel  contends,  that  in  Enj^Iand  the  g;rantin|:;  of  an  attachment 
is  discretionary  with  the  couit,  which  may  refuse  it,  or  issue  it  for 
the  purpose  of  vindicating  its  own  dignity.  In  that  country  the 
party  accused  was  for  a  long  time  wholly  unprotected  ;  he  could 
not  examine  his  witnesses  on  oath,  and  had  no  means  for  compel- 
ling tlieir  attendance.  It  was  not  before  the  7  \V.  3.  c.  3.  that 
any  compulsory  process  for  witnesses,  was  given  to  the  accused  ; 
that  act  was  expressly  confined  to  cases  where  the  judgment  would 
work  corruption  of  blood  ;  and  that  is  the  only  law,  even  to  this 
day,  which  gives  such  process  in  any  criminal  case  whatever.—. 
The  1  Ann.  c  9.  enacts  that  witnesses  for  the  prisoner  shall  be 
sworn,  and  under  the  equity  of  that  statute,  if  I  may  say  so,  the 
courts  have,  in  other  criminal  cases,  awarded  compulsory  process; 
but  they  have  considered  themselves  entitled  to  exercise  their  dis- 
cretion as  to  granting  attachments.  I  therefore  broadly  contend, 
that  although  in  England  the  subject,  when  accused,  may  not  have 
a  right  to  compulsory  process,  yet  in  America  the  citizen  has  it 
secured  to  him  by  the  highest  autliorities,  the  constitution  and 
laws  of  congress  :  and  1  here  claim  the  attachment  as  the  right  of 
my  client. 

The  opposite  counsel  have  endeavoured  to  entangle  us  by  rai- 
sing  a  distinction  that  we  are  not  entitled  to  an  attachment  on  a 
general  affidavit.  In  answer  to  that  objection,  it  may  be  observed 
that  our  affidavit  is  special,  and  states  sutTicient  to  show  the  im- 
portance of  the  testimony  expected  from  those  gentlemen.  That 
topic  I  shall  discuss  at  large,  in  arguing  the  motion  for  putting 
off  the  trial ;  but,  postponing  it  until  then,  I  shall  here  insist  that 
we  are  entitled  to  have  this  motion  granted,  even  on  a  general  af- 
fidavit, and  that  it  is  not  necessary  to  state  any  thing  respecting 
the  nature  of  the  evidence  they  may  give.  An  attachment  is  our 
right :  the  ordering  of  it  must  therefore  be  as  much  a  matter  of 
course,  as  the  issuing  of  a  subpoena.  Were  I  to  apply  to  the  offi» 
cer  of  the  court  for  a  subpcEna,  should  I  be  stopped  by  an  inquiry 
on  his  part,  how  far  the  witness  was  material  ?  Certainly  not  : 
When  I  come  then  into  this  court,  and  ask  for  what  is  equally  my 
right,  and  ought  to  be  as  much  a  matter  of  course,  shall  I  be  stop- 
ped by  interrogatories,  which  it  could  be  necessary  to  answer,  only 
if  I  were  applying  for  a  writ,  that  the  court  might,  in  its  discre* 
^U;  either  grant  or  refuse  I  We  have  shown  that  the  witnesses 
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have  disobeyed  the  process  of  the  court  by  non-attendance.  With 
regard  to  them,  subpoena  is  not  a  compulsory  process,  and  wc 
therefore  ask,  under  the  6th  article  of  the  amendments  of  the  con- 
stitution, and  the  14th  section  of  the  judiciary  act,  for  a  process 
that  will  comfid  their  attendance.  This  process,  "  agreeably  to 
"  the  principles  and  usages  of  law,"  is  an  attachment ;  and  an  affi- 
davit of  the  service  of  the  subpoena,  with  the  absence  of  the  wit- 
ness, without  a  sufficient  excuse,  is  all  that  can  be  requisite  for 
the  success  of  our  application. 

The  counsel  on  the  other  side  have  told  us,  that  we  are  only  en- 
titled to  a  conditional  rule  in  the  first  instance.  If  that  should  be 
the  opinion  of  the  court,  it  will  only  influence  the  manner  of  mak- 
ing out  the  order,  and  cause  us  to  accept  of  a  rule  to  show  cause  ; 
it  would  make  no  difference  to  us,  except  so  fur  as  it  might  delay 
our  trial ;  but,  from  the  probability  of  that  delay,  arises  an  irresis- 
tible objection  to  a  conditional  order,  that  it  would  prevent  a  speedy 
trial.  By  the  6th  article  of  the  amendments  to  the  constitution, 
already  quoted,  the  accused  shall  enjoy  the  right  to  a  speedy- 
trial  ;  for  the  purpose  of  which  he  shall  have  compulsory  process 
to  obtain  the  attendance  of  his  witnesses.  That  process,  then, 
ought  to  be  modified,  so  as  to  be  consistent  with,  and  to  procure  a 
speedy  trial.  Here  also,  the  authorities  from  the  English  law 
books  become  inapplicable,  if  the  counsel  for  the  prosecution  are 
right  in  the  position  for  which  they  have  principally  contended  ; 
because  the  granting  of  the  attachment  in  that  country,  is,  as  they 
say,  a  matter  of  discretion  ;  in  America  it  is  a  matter  of  right  j 
and  surely  those  authorities  that  refer  only  to  questions  of  discre- 
tion, can  have  no  bearing  on  a  question  of  constitutional  right.  If 
the  process  were  only  issued  to  vindicate  the  dignity  of  the  court, 
it  might  proceed  by  slow  degrees,  and  begin  with  a  conditional 
inile  ;  but  there  are  not  the  same  motives,  nor  is  there  the  same 
power  to  intei-pose  that  delay  between  the  right  of  the  accused,  to 
a  speedy  trial,  and  his  right  to  compel  the  attendance  of  his  wit- 
nesses. That  dilatory  rule  is  only  authorised  or  required,  where 
the  matter  to  be  ultimately  decided  upon,  rests  in  the  discretion  of 
the  court. 

But  it  is  said  that  we  did  not  tender  to  the  witnesses  the  neces- 
sary expenses  ;  that  we  were  five  dollars  short  of  the  precise  sum . 
Is  this  Mr.  Madison's  objection,  or  will  he  feel  grateful  to  those 
who  urge  it  on  his  behalf?  I  presume  not,  for  he  has  expressly  dis- 
claim.ed  it.  The  tender  was  twenty  dollars  in  the  first  instance, 
and  a  further  offer  to  pay  all  his  expenses  ;  and  the  affidavit  of 
service  states,  that  on  this  offer  being  made,  the  secretary  of  state 
replied,  it  was  unnecessary  saying  any  thing  more  en  that  subject ; 
thereby  undoubtedly  v/aiving  the  benefit  of  an  insufficiency  in  the 
tender,  if  under  any  circumstances,  advantage  could  be  taken  of 
it. 
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The  truth,  however,  is  that  the  objection  would  not  avail  them 
even  in  Enc;land.  The  cases  cited  by  the  opposite  counsel  are  all 
141  civil  aclions,  and  the  necessity  of  tendering  to  witnesses  their 
expenses,  at  the  time  of  serving  the  subpa?na,  was  created  by 
the  3  Eliz.  cap.  9.  sec.  \2.  which  relates  only  to  such  suits-r— 
In  criminal  cases  no  tender  was  ever  held  to  he  necessary. 

PatersoxV,  J.  Is  there  not  good  reason  lor  that,  when  the  de- 
fendant would  not  be  entitled  to  any  process  at  all  ? 

Emmet.  Tiie  observation  is  certainly  correct.  The  statute 
was  passed  when  persons  accused  were  in  no  case  entitled  to  such 
process ;  and  it  could  not  be  within  the  purview  of  the  law,  to 
make  them  tender  money  on  service  of  a  process,  to  which  they 
were  in  no  respect  entitled.  In  criminal  cases  it  is  perfectly  set- 
tled that  witnesses  are  bound  to  attend.  Hawk.  Pleas  of  the 
Crown  B.  2.  ch.  46.  sec.  173.  is  explicit  on  this  point— ."  It 
"  seems  that  in  civil  proceedings  a  witness  is  not  obliged  to  at- 
"  tend,  unless  his  expenses  are  tendered  to  him,  pursuant  to  5 
"'  Eliz.  c.  9.  and  if  after  such  tender  he  neglect  to  appear,  he 
"  may  be  fined  accordijig  to  the  directions  of  that  statute,  or  pun- 
"  ished  by  attachment  for  a  contempt  of  the  court,  as  the  cir- 
"  cumstances  of  the  case  shall  appear  to  be.  But  m  criminal  pro- 
"  ceedings  the  demands  of  public  justice,  supersede  every  consi- 
"  deration  of  private  inconvenience  ;  and  witnesses  are  bound  un- 
"  conditionally,  to  attend  the  trial  upon  which  they  may  be  sum- 
"  moned,  and  be  bound  over  to  give  their  evidence." 

Paterson',  J.  You  say  that  the  defendant  is  entitled  to  com- 
pulsory process,  as  of  right.  Is  there  any  statute  of  the  United 
States,  which  makes  the  tender  of  expenses  to  the  witness  on  the 
service  of  the  subpoena  necessary  ? 

Emmet.  I  apprehend  not ;  and  in  that  respect  there  is  a  very 
manifest  difference  between  the  English  and  the  United  States' 
law.  By  the  statute  of  Eliz.  a  tender  is  necessary  from  the  ex- 
press words  of  the  act ;  and  those  words  have  regulated  the  de- 
cisions of  the  English  courts.  By  the  United  States'  act  of  the 
t28th  February,  1799,  sec.  6.  (Grayd.  Dig.  260.)  a  comfiensation  to 
witnesses  is  regulated,  at  the  rate  of  5  cents  a  mile  for  travelling, 
and  S I  25  cts.  for  every  day's  attendance  in  court.  It  struck  me 
on  reading  that  law,  that  those  sums  of  money  v/ere  to  be  paid  to 
witnesses,  as  to  jurors,  by  the  United  States,  and  not  by  the  defen- 
dants ;  and  on  inquiring  as  to  the  practice,  I  find  that  the  officers 
of  the  court  are  not  agreed.  On  this  point,  therefore,  the  court 
mu3t  form  its  own  conclusion.  But  from  whatever  quarter  the 
compensation  should  come,  jurors  and  witnesses  are  by  the  law  put 
upon  the  same  footing  :  Would  a  juror,  when  summoned,  be  per- 
mitted to  say,  I  will  not  obey  the  process  of  the  court,  because  I 
have  no  tender  of  my  expenses  ?  Certainly  not.  By  what  con- 
struction of  the  act,  then,  can  that  objection  lie  in  the  mouth  ol 
a  witness  ? 
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Patersok,  J.  Has  there  been  any  decision  under  this  statute 
on  the  ground  of  tender  ? 

Emmet.  I  answer,  perhaps  without  sufficient  information,  not — ' 
at  least,  not  to  my  knowledge.  But  when  I  couple  this  law  with 
the  article  in  the  amendments  to  the  constitution,  which  says  a 
witness  must  attend,  I  think  he  can  claim  no  right  to  a  previous 
tender  of  his  expenses  ;  but  must  perform  the  service  of  attend- 
ing, and  in  case  of  non-payment,  he  becomes  entitled  to  Ids  ac- 
tion for  the  compensation. 

Another  question  has  been  raised  ;  it  has  been  insinuated  ra- 
ther than  explicitly  expressed,  by  one  of  the  counsel  for  the  pro- 
secution, that  those  witnesses  could  not  be  coerced  to  appear.  If 
hereby  is  meant  to  be  asserted  any  peculiar  privilege  of  office, 
certainly,  such  claim  cannot  be  made  by  Dr.  Thornton  or  Mr. 
Wagner.  Nor  is  there  such  a  privilege  attached  to  any  of  the  of- 
iices  held  by  the  other  witnesses.  It  is  a  strange  doctrine  in  this 
free  country,  where  the  constitution  and  laws  have  accurately 
marked  out  the  rights  and  privileges  belonging  to  every  office.  Pri» 
vileges  of  exemption  from  those  duties  to  which  every  citizen 
is  liable  as  such,  must  be  clearly  shown,  and  the  law,  by  wnich 
they  are  authorised,  must  be  produced. 

Paterson,  J.  You  may  save  yourself  the  trouble  of  arguing 
that  pomt ;  the  witnesses  may  undoubtedly  be  compelled  to  ap- 
pear. 

Emmet.  Another  question  has  been  stated  ;  can  the  witnesses 
be  compelled,  or  would  they  be  authorised  to  disclose  the  secrets 
of  state  ?  No  law-book  that  I  have  ever  read  or  heard  of,  mentions 
such  a  privilege  as  belonging  to  public  officers,  though  it  is  uni- 
formly allowed  to  lawyers  and  attornies.  But  in  this  case  another 
answer  is  also  obvious.  If  the  concurrence  of  the  president  in 
those  matters,  \nth  which  Col.  Smith  stands  charged,  be  a  secret 
of  state,  for  the  keeping  of  which  there  is  a  lawful  privilege,  it 
must  be  because  such  concurrence  was  within  the  legal  sphere 
of  the  president's  duties.  If  that  be  the  case,  let  it  be  remember- 
ed, when  I  shall  argue  that  the  concurrence  of  the  president  would 
form  a  justification  for  my  client ;  at  present  I  shall  urge  it  thus : 
if  the  concurrence  of  the  president  was  within  the  legal  sphere  of 
his  duties,  the  legality  of  his  conduct  will  justify  those  who  acted 
by  his  concurrence  ;  of  course,  the  court  will  help  us  to  the  ut- 
most in  availing  ourselves  of  a  legal  and  adequate  delence  ;  and 
will,  at  least,  bring  the  witnesses  into  court,  to  try  whether  they 
will  decline  answering  what  if  they  do  answer,  must  acquit  us. 
On  the  other  hand,  if  such  concurrence  be  not  within  the  legal 
sphere  of  the  president's  duty,  then  as  to  that,  neither  he  nor  the 
"witnesses  can  have  any  legal  privilege  in  right  of  his  or  their  of- 
fices. Supposing  the  witnesses  are  not  bound  to  di\iilge  the  se- 
crets of  government,  let  them,  at  least,  declare  v/hether  there  be- 
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any  secrets  of  government  conncctctl  ^\iLh  the  measure  for  which 
Col.  Smit'i  stands  indicted. 

But  it  is  also  ur,:i;ed  that  the  witnesses  could  not  be;  forced  to 
answer  questions  tluit  niii^ht  criminate  themselves.  No  ;  but 
there  is  nothinti,-  in  that  arc^umcnt  that  should  prevent  their  being 
brouL^ht  into  court,  to  see  whether  they  will  make  an  objection 
which  they  certainly  may  Waive.  In  truth,  however,  Col.  Smith's 
affidavit  does  not  lay  us  open  to  that  argument ;  for  it  docs  not 
charge  any  one  witli  approving  of  that  expedition,  but  the  presi- 
dent and  secretary  ol"  state.  Now,  Mr.  Madison  may  be  called  to 
prove  the  conduct  of  the  president,  and  the  other  witnesses  to 
prove  the  conduct  of  Mr.  Madison. 

Paterson,  J.  Would  Mr.  Madison  be  Uable  to  a  prosecution, 
if  he  answered  th?t  tiie  conduct  of  Coi.  Smith  was  with  his  know- 
ledge, or  knowledge  and  consent  of  the  president  ? 

Emmtt.  If  the  view  I  shall  hereafter  take  of  the  statute  be 
correct,  he  certainly  would  not. 

Another  circumstance  has  been  mentioned  ;  that  thor>e  gentle- 
men have  ofiered  to  be  examined  under  a  commission,  and  the 
court  was  pleased  to  express  some  surprise  that  such  an  arrange- 
ment had  not  been  before  thought  of.  'VN'ith  the  utmost  deference, 
I  beg  leave  to  answer,  that  the  circumstance  was  adverted  to ; 
but  neither  the  defendant  nor  his  counsel  are  willing  to  accede  to 
that  arrangement.  For  my  own  part,  I  declare,  that  except  upon 
some  very  extraordinary  occasion,  which  I  cannot  now  foresee,  I 
never  will  consent  to  examine  a  witness  under  a  commission  in  a 
criminal  case,  if  his  attendance  on  the  trial  can  be  forced.  Even 
in  civil  causes,  I  have  more  than  once  had  occasion  to  lament  the 
inroads  that  are  made  upon  oral  testimony,  by  the  increased  use  of 
■written  depositions  ;  and  I  am  convinced  that  the  latter  frequently 
prevent  the  discovery  of  truth.  Every  one  knows,  that  when  o 
■witness  is  examined  in  open  court,  the  manner  in  wliich  he  an- 
swers, and  the  manner  in  which  he  declines  to  answer,  are  mat 
ters  of  public  observation  ;  and  that  cross-examination  may  draw 
out  more  than  could  be  obtained  by  studied  and  written  answei^. 
to  written  interrogatories.  It  is  tlie  wish  of  my  client  tliat  this 
case  shall  be  made  as  clear  as  possible  ;  that  the  truth  sh.all  Va- 
eviscerated  and  brought  into  public  view  ;  that  the  allegations  c" 
the  defendant,  aud  the  testimony  of  the  witnesses  may  be  com- 
pared and  judged  of  by  the  jury  and  the  public. 

The  advantages  of  oral  testimony  over  written  depositions,  are 
so  strikingly  set  forth  by  Sir  Matthew  Hale,  in  his  history  of  the 
common  law,  (vol.  2.  ch.  xii.  p.  145.)  that  I  shall  beg  leave  to 
read  a  short  extract  from  it ;  as,  perhaps,  if  the  same  reasons 
were  assigned  by  myself,  they  might  be  supposed  to  have  som^ 
personal  allusions. 

"  The  excellency  of  this  open  coyrse  of  evidence  to  the   jury, 
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«  in  presence  of  the  judge,  jury,  parties  and  counsel,  and  even  of' 
-'  the  adverse  witnesses,  appears  in  these  particulars  : 

"  1st.  That  it  is  openly,  and  not  in  private  before  a  commis- 
"  sioner  or  two,  and  a  couple  of  clerks  ;  where  oftentimes  wit- 
"  ncsses  will  deliver  that  which  they  will  be  ashamed  to  testify 
"  publicly. 

"  2dly.  That  it  is  ore  tenus,  personally,  and  not  in  writing ; 
"  wherein  oftentimes,  yea  too  often,  a  crafty  clerk,  commission- 
"  er  or  examiner,  will  make  a  witness  speak  what  he  truly  never 
^'  meant,  by  dressing  of  it  up  in  his  own  terms,  phrases  and  ex« 
"  pressions.  Whereas,  on  the  other  hand,  many  times  the  very 
^^  manner  of  delivering  testimony,  will  give  a  probable  indication 
^'  whether  the  witness  speaks  truly  or  falsely.  And  by  this  means 
<<  also,  he  has  an  opportunity  to  correct,  amend,  or  explain  his  tes- 
^'  timony,  upon  further  questioning  with  him  ;  which  he  can  never 
"  have,  after  a  deposition  is  set  down  in  writing. 

"  3dly.  That  by  this  course  of  personal  and  open  examination, 
"  there  is  opportunity  for  all  persons  concerned,  ^  iz.  the  judge, 
"  or  any  of  the  jury  or  parties,  or  their  counsel  or  attornies,  to  pro- 
^'  pound  occasional  questions,  which  beats  and  boults  out  the  truth 
''  much  better,  than  when  the  witness  only  delivers  a  formal  se- 
*^*  ries  of  his  knowledge  vvithout  being  interrogated.  And  on  the 
''  other  side,  preparatory,  limited,  and  formal  interrogatories  in 
^'  writing,  preclude  this  way  of  occasional  interrogations  ;  and  the 
"  best  method  of  searching  and  sifting  out  the  truth,  is  choaked 
"  and  suppressed. 

"  4thiy.  Also  by  this  personal  appearance  and  testimony  of 
''  witnesses,  there  is  opportunity  of  confronting  the  adverse  wit- 
"  nesses  ;  of  observing  the  contradiction  of  witnesses,  sometimes 
^'  of  the  same  side  ;  and  by  this  means  great  opportunities  are 
"  gained,  for  the  true  and  clear  discovery  of  the  truth. 

"  5thly.  And  further,  the  very  quality,  carriage,  age,  condition, 
"  and  place  of  commorance  of  the  witnesses,  are  by  this  means, 
"  plainly  and  evidently  set  forth  to  the  court  and  the  jury  ;  where- 
"  by  the  judge  and  jurors  may  have  full  information  of  them  ;  and 
*^'  the  jurors,  as  they  see  cause,  may  give  the  more  or  less  credit 
"  to  their  testimony." 

There  is  another  objection  to  taking  the  depositions  of  witnesses 
by  commission  in  criminal  cases,  wiiich  I  think  irresistible  ;  if 
the  witnesses  swear  falsely,  how  are  tb.ey  to  be  indicted  for  per- 
jury ?  In  urging  this  argument,  1  can  have  no  allusion  to  the  wit- 
nesses, who  have  offered  to  be  thus  examined  ;  but  this  case  is 
so  conspicuous  and  important,  that  every  part  of  its  proceedings 
may  hereafter  become  a  precedent ;  and  in  this  case  the  prece- 
dent might  give  rise  to  a  very  dangerous  practice.  I  therefore 
feel  that  I  should  not  only  be  doing  injustice  to  my  client,  but 
also  injury  to  the  general  administration  of  justice,  if  1  consented 
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to  any  other  mode  of  taking  the  testimony  of  those  gentlemen  than 
viva  voce  before  the  jury. 

We  come  now  to  the  most  important  question  ;  the  materiali- 
ty of  tlie  testimony  expected  from  those  wimesses.  So  far  as  re- 
hitcb  to  the  attachment,  I  trust  I  Irave  already  con\inced  the  court, 
that  it  ought  to  be  laid  out  of  consideration  ;  i/iaf  process  being 
A  matter  of  riglit.  The  witnesses  are  in  contempt;  when  they 
come  forward  to  puri';e  tiiemselves  of  that  contempt,  then  and  not 
before,  ouc^ht  the  nature  of  their  evidence  to  be  taken  into  consid- 
eration. I  deem  it,  h.owever,to  be  the  most  important  of  all  (jues- 
tions  raised  in  this  cause ;  since  the  counsel  for  the  prosecution 
resist  our  application  to  put  off  the  trial,  on  their  allegation  that 
'Jie  testimony  is  immaterial.  The  remainder  of  my  observationii 
shall  therefore,  be  directed  to  the  support  of  that  application. 

The  fdcts,  which  we  hope  to  prove  by  those  witnesses,  are  very 
material,  eitlier  for  a  complete  defence  or  for  mitigation  of  pun- 
ishment ;  and  in  either  case  we  have  a  right  to  ask  for  compulso- 
ry process  to  brhig  them  into  court,  and  for  the  postponement  of 
the  trial  till  they  do  come.  It  cannot  be  expected  of  us  that  we 
siiould,  in  this  stage  of  the  proceedings,  disclose  our  defence,  and 
give  the  opposite  side  atlvantage  of  a  detailed  argument  upon  the 
application  of  our  evidence.  We  shall  do  enough,  if  we  show  by 
a  general  view  of  the  subject,  that  those  facts  may  be  applicable 
to  our  case  either  in  justilication  or  in  mitigation  of  punishment. 

First  as  to  justification.  The  purport  of  a  constituiion,  is  to  de- 
fine tlie  duties  of  tiie  constituted  authorities,  to  prevent  their  usur- 
pations or  collisions,  and  to  limit  the  powers  of  public  officers,  in 
order  to  protect  the  people  from  their  encroachments.  It  seems 
to  me,  therefore,  that  the  fair  construction  of  our  constitution,  as 
to  the  right  of  declaring  war,  is  that  the  executive  shall  be  con- 
trouled,  and  deprived  of  that  baneful  prerogative,  which  is  exercis- 
ed by  the  chief  magistrate  of  England.  If  the  president  under- 
take to  declare  war,  he  becomes  undoubtedly  and  justly  liable  to 
impeachment ;  but  it  is  too  harsh  a  construction  of  the  constitu- 
tion, to  say  that  it  has  any  reference  to  the  conduct  of  an  individual 
acting  bona  fide  under  the  president,  and  by  his  authority,  in  times 
and  circumstances  such  as  those  when  general  Miranda's  expedi- 
tion was  set  on  foot.  No  subordinate  officer  or  private  person  act- 
ing by  the  president's  authority,  falls  within  the  purview  of  the 
constitution,  or  becomes  criminal,  unless  by  knowingly  and  inten- 
tionally assisting  to  violate  its  provisions,  he  should  involve  himself 
in  the  guilt  of  his  principal.  Where,  therefore,  the  situation  of 
the  country  affords  a  reasonable  ground  for  supposing  that  a  war 
with  some  foreign  power,  may  speedily  break  out,  I  submit  that 
vhe  subordinate  agent,  w^ho,  v/ith  the  knowledge  and  under  the  di- 
Fections  of  the  president,  provides  or  prepares  the  means  for  a 
military  enterprise  against  that  power,  stands  acquitted,  and  that 
if  there  lias  been  any  misconduct,  it  must  be  ar*swei'ed  for  by  the 
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superior  officer  alone.  Who  is  to  be  the  organ  of  congress,  if  se- 
cret preparations  for  war  shall  have  be*fen  decided  upon  ?  Undoubt- 
edly the  executive.  Suppose  then  the  head  of  the  war  depart- 
ment, by  the  desire  of  the  president,  should  write  to  any  contractor 
or  subordinate  officer  to  provide  a  million  of  cannon  balls,  or  any 
of  the  other  tJiings  necessary  for  a  military  expediiion,  while  con- 
gress were  sitting  with  closed  doors,  deliberating  upon  an  avowed- 
ly hostile  message,  sent  them  by  tlie  president ;  would  the  con- 
tractor come  under  the  penalties  of  the  law,  if  he  accepted  and  exe- 
cuted the  contract,  and  thereby  provided  and  prepared  the  means 
for  a  military  expedition  ?  Or  should  he  say,  I  will  not  execute 
the  contract,  or  the  inferior  officer,  I  will  not  obey  your  orders  ;  for 
I  tlo  not  know  that  you  have  the  sanction  of  congress,  as  they  are 
still  sitting  in  secret  deliberation  ?  I  venture  to  assert  that  a  more 
unwise  or  injudicious  construction  could  not  be  given  to  the  con- 
>:titution,  than  to  say  that  it  prohibits  a  subordinate  officer  from 
paying  obedience  to  the  orders  of  his  superior,  or  that  the  com- 
inands  of  the  president  would  not  be  to  him  a  sufficient  justification 
of  his  conduct  under  all  the  circumstances  of  the  case. 

Spain  had  conmiitted  depredations  on  our  terrhory  :  the  mes- 
sagv  of  the  president  dettJls  the  particulars  and  recommends  a 
hostile  attitude  ;  congress  sit  with  closed  doors  to  discuss  the  ques- 
tion. To  whom  then  should  the  people  at  large  look  for  informa- 
tion or  guidance,  but  to  the  president  ?  Is  it  not  competent  to 
congress  to  decide  secretly  on  the  propriety  of  anticipating  an  ene- 
my before  he  has  matured  his  strength  ?  If  they  should  so  de- 
termine to  declare  v/ar,  would  they  not  naturally  authorise  the 
president  to  take  all  necessary  steps  for  attack  or  defence,  un- 
known to  Spain  ?  A  citizen  residing  distant  from  the  seat  of  go- 
vernment, can  only  know  such  facts  as  are  public  ;  he  is  not  like- 
ly to  have  direct  communication  as  to  the  secret  objects  of  the 
cabinet  or  congress.  But  when  he  sees  that  Spain  has  commenc- 
ed hostilities  against  us,  and  finds  that  the  president  has  recom- 
mended war,  on  which  the  two  houses  are  deliberating  in  secret ; 
when  at  the  same  time  he  receives  satisfactory  assurances  that  he 
has  the  approbation  of  the  executive,  shall  he  be  culpable  if  he 
acts  on  those  views  and  on  that  authority  ? 

Here  I  am  met  by  an  objection,  that  colonel  Smithis  does  not 
lay  any  foundation  for  supposing  this  to  be  the  state  of  the  coun- 
try ;  nor  does  he  sv/ear  that  he  expects  to  prove  those  facts  by 
these  witnesses.  To  that  I  answer,  that  perhaps  we  may  ques- 
tion them  as  to  those  facts  ;  but  v/e  do  not  complain  of  want  of 
testimony  on  that  subject;  we  may  prove  it  by  other  means  ;  I 
see  a  very  venerable*  witness  in  comt,  by  whom  we  can  certainly 
prove  the  state  of  the  country. 

*  The  Vice-President. 
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It  is  not  necessary  to  specify  in  the  affidavit,  more  than  we 
expect  and  want  from  those  witnesses  ;  it  never  yet  was  rccjuired 
of  an  accused,  that  lie  should  disclose,  on  a  motion  of  this  kind, 
all  the  particulars  of  his  defence,  and  how  each  fact  is  to  be  prov- 
ed. In  tliis  state  of  tiie  cause,  we  may  well  assume  circumsUin- 
ces  of  public  notoriety,  and  couple  tliem  with  those  we  wish  to 
prove  by  tiie  witnesses,  in  order  to  see  whether  the  whole  toge- 
ther will  not  make  a  justification. 

The  ari^ument  which  I  have  hitherto  uri^-cd  from  the  state  of 
the  country,  acquires  infinitely  mure  force,  when  you  consider 
the  precise  chart^e  in  the  indictment,  which  is  framed  pursuant 
to  the  statute,  for  seftint^  on  foot^  firovidhii^  and  preparing  the 
means  for  a  military  expedition  orenteipri.se. 

Patkrsox,  J.     What  are  the  words  of  the  statute  ? 

Kmmct  read  from  Ciraydon's  Dii;.  p.  70.  the  5lh  section  of  the 
act  of  5th  of  June  1794,  "  If  any  person  shall,  witliin  the  territory 
"  or  jurisdiction  of  the  United  States,  hc^m  or  set  on  foot,  or 
"  piovide  or  prepare  the  means  for  any  military  expedition  or 
"  enterprise  to  be  carried  on  from  thence,  against  the  territory 
"  or  dominions  of  any  foreign  prince  or  state,  with  whom  the 
"  United  States  are  at  peace,  every  such  person  so  oflending 
"  shall,"  Sec. 

It  appears  then,  that  the  indictment  and  statute  are  only  point- 
ed against  preparatory  acts  for  carrying  on  an  enterprise  at,ainst 
a  power  at  peace.  Will  the  counsel  for  the  prosecution  offer 
evidence  of  the  sailing  of  the  Leander,  or  of  any  act  of  hostility  ? 
If  they  do,  it  must  be  in  order  to  lay  matter  of  aggravation  belbre 
the  jury,  and  let  them  consider  how  far  that  is  consistent  with 
their  denial  of  our  right,  to  prove  matter  of  mitigation  in  the 
same  way.  But  as  to  the  acts  charged  in  the  indictment,  they 
are  only  preparatory  and  independent  of  any  actual  hostility.  As 
to  them,  the  state  of  tlie  country  forms  an  irresistible  justification 
both  of  colonel  Smith  and  of  the  president.  The  constitution 
indeed  does  not  allow  the  latter  to  declare  war  ;  but  does  it  for- 
bid his  providing  and  preparing  the  means  of  carrying  it  on, 
while  congress  are  in  actual  and  secret  deliberation  whether  they 
shall  declare  war,  against  a  nation  that  is  committing  and  provok- 
ing hostilities  ?  Spain,  indeed  was  technically  at  peace  by  the  trea- 
ty of  San  Lorenzo,  but  she  was  actually  at  war  by  the  Ia^y  of  na- 
tions ;  she  had  broken  that  treaty,  plundered  our  ships,  invaded 
our  territories,  and  carried  cur  citizens  from  thence  as  prisoners 
by  military  force.  Such  a  nation  is  not  entitled,  if  I  may  say  so, 
to  the  benefits  of  this  act,  the  object  of  which  is,  that  so  long  as 
any  prince  or  potentate  shall  act  towards  us  with  perfect  amity, 
and  not  by  equivocal  or  unfriendly  conduct,  render  preparatory- 
measures  for  war  advisable,  so  long  it  shall  be  forbidden  under 
the  penalties  of  this  law,  to  any  individuals  to  break  that  amity, 
and  by  unauthorised  acts  to  endanger  the  peace  of  the  two  coun- 
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tries.  But  if  the  foreig;n  power,  shall  itself  have  broken  that 
amity,  and  shall  have  given  just  grounds  of  war,  no  government 
ought  to  omit  "  providing  and  preparing  the  means"  for  military 
enterprises  ;  nor  could  any  law  have  intended  to  prevent  the  pre- 
paratory efforts  of  individuals  for  subduing  the  public  enemy.— 
The  memorable  congress  that  commenced  your  revolution  did 
not  hesitate  to  provide  and  prepare  the  means  of  meeting  the 
English  before  actual  war  was  declared  ;  nor  did  it  censure  or 
discountenance  those  patriots,  who,  unauthorised  by  any  orders, 
and  before  the  formal  declaration  of  war,  possessed  themselvee 
©f  Ticonderoga  and  Crown  Point. 

The  circumstances  of  the  times,  we  have  shown,  justified  the 
president  in  giving  his  approbation,  and  my  client,  under  that  ap- 
probation, in  providing  and  preparing  the  means  of  a  military  en- 
terprise against  Spain.  And  surely  no  enterprise  could  be  more 
viseful  or  effectual  for  drawing  the  enemy  from  our  southern  and 
western  frontiers ;  none  more  worthy  of  the  exalted  and  philoso- 
phic mind  of  our  chief  ma:_  istrate  ;  none  more  consonant  to  the 
enlightened  and  philosophic  views  of  society  and  politics,  which 
he  has  exliibitcd  to  the  world,  than  an  expedition  to  liberate 
South  America ;  to  destroy  at  once  Spanish  tyranny  and  power 
on  our  own  continent ;  to  enfranchise,  by  one  effort,  millions  of 
our  fellow  creatures  from  the  most  frightful  bondage^;  and  to  lay 
the  foundations,  in  so  large  a  portion  of  the  globe,  for  the  free- 
dom and  the  happiness  of  man  ! 

Paterson,  J.  You  state  in  the  affidavit  that  it  was  done  v/ith 
the  knowledge  and  approbation  of  the  president,  but  is  it  stated  in 
the  affidavit  that  he  aiiihorised  the  fitting  out  of  the  expedition  ? 

Emmet.  I  conceive  it  was  not  necessary  ;  for  though  I  have 
argued  upon  the  effects  of  an  authorisation,  it  was  only  to  show 
that  the  argument  of  the  adverse  counsel  went  much  too  far, 
when  they  contended  that  tl.e  president  could  not  authorise  any 
Such  measure.  For  our  defence,  it  vuil  be  only  necessary  to 
show  that  the  president  was,  under  the  circumstances  of  the 
times,  warranted  to  provide  and  prepare  the  means  for  a  military 
expedition  ;  and  that  in  what  he  might  do,  we  acted  v.ith  his 
knowledge  and  approbation.  Qui  Jirohibcre  potest  et  nan  pro- 
hibet^  juhet.  The  knowledge  and  approbation  of  the  chief  ma- 
gistrate and  heads  of  departments,  if  we  shall  prove  them  to  have 
been  sufficiently  express  and  positive,  will  amount  to  a  justifica- 
tion; but  even  if  we  sliould  fiai  in  estabiisi.ing  them  to  that  ex- 
tent, they  will  still  afford  very  powerful  inducements  for  mitigat- 
ing the  punishment. 

This  is  denied  on  the  other  side  ;  but  I  would  ask,  if  it  could 
be  proved  that  this  enterprise  was  carried  on  agaiiist  the  presi- 
dent's express  order,  v/ould  not  that  be  matter  of  aggravation  T 
If  it  would,  surely  the  reverse  must  be  matter  of  mhigation. — 
Tiie  mistake,  iiito  vrhich  a  defendant  may  have  b^cn  led  by  the 
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•approbation  of  the  g^overnment,  and  the  innocence  of  his  motives 
must  sui'cly  mili:<ate  a  discretionary  punishment.  In  this  case 
we  do  not  rely  upon  a  mere  general  and  vai^ue  approbation  of  the 
measure  ;  wt-  siull  sliow  that  approbation  was  given  to  tliis  very 
defendant's  being  concerned  in  it. 

^V'e  are  told,  however,  that  r.o  evidence,  which  only  goes  in 
mitigation  of  punish.ment,  should  be  laid  before  a  jury;  but  ih.at 
it  is  only  cognisable  by  the  judge,  wlio  is  to  apportion  the  pun- 
ishment, and  that  therefore  the  want  of  it  forms  no  ground  for 
putting  off  the  triil.  This  doctrine,  permit  me  to  say,  is  con- 
trary to  every  day's  experience ;  for  who,  that  has  attended  the 
commonest  trials  for  assault  and  battery,  does  not  know  that  all 
matters  connected  witli  the  crime,  though  not  making  any  part 
of  the  issue,  whether  they  preceded,  accompanied  or  followed 
the  fact  charged,  are  given  in  evidence  on  the  trial,  and  that  the 
judge,  after  hearing  those  matters,  varies  his  sentence,  according 
to  the  case,  from  perhaps  one  cent  to  a  very  exemplary  fine  and  im- 
prisonment. But  what  reporters  can  we  quote  on  this  subject  ? 
I  verily  believe  that  no  lav/yer,  w!io  ever  undertook  to  report  a 
case,  thought  this  a  matter  of  sufiicient  difficulty  or  importance 
to  be  wortli  noting.  It  happens,  however,  that  we  can  cite  a 
printed  c^ise  in  which  the  point  has  been  decided,  and  that  only, 
because  tlie  trial  having  been  taken  verbatim,  the  most  insignifi- 
cant circumstances  attending  it  have  been  preserved.  The  case 
I  allutle  to  is  that  of  the  earl  of  Anglesea,  in  the  9th  State  Trials, 
p.  335.  There,  although  it  was  resisted  by  the  defendant's  coun- 
sel, the  counsel  for  the  piosecution  stated  and  proved  matter  of 
aggravation,  entirely  distinct  fiom  the  assault  on  which  the  in- 
dictment was  fi-amed  ;  and  the  court  considered  his  right  of  do- 
ing so  as  unquestionable.  It  has  been  asserted  on  the  other  side, 
that  the  tacts  stated,  accompanied  the  assault,  and  therefore  were 
necessarily  admitted  ;  but  if  so,  how  came  the  defendant's  coun- 
sel to  resist  their  introduction  ?  On  looking  into  the  case  the  court 
wiil  find  those  facts,  wl.ich  were  introduced  for  the  purpose  of 
aggravation,  happened  the  two  days  preceding  the  assault.  A 
distinction  is  also  taken,  that  wliat  was  tj-iere  stated,  was  in  ag- 
gravation, and  that  what  we  wish  to  introduce  before  the  jury,  is 
in  mitigation  of  punishment.  What  principle  of  law  sanctions 
this  distinction  r  Those  who  have  a  light  to  heai  the  one  surely 
have  a  right  to  hear  the  other.  Unfortunately  also  it  seems  con- 
trary to  the  case  ofthe  King  v.  J.  Mockler,  1  M'-Xaily's  Kules  of 
Evidence,  p.  320.  where  Downes,  justice,  admitted  evidence  of 
character  on  the  trial  for  uttering  counterfeit  coin  ;  as  the  pun- 
ishment was  not  certain^  but  discretionary  in  the  court. 

But  the  counsel  on  the  other  side  maintain,  that  such  evidence 
must  have  been  received  to  meet  the  issue  of  not  guilty  ;  it  being 
very  unlikely  that  a  person  of  good  character  would  be  guilty  of 
such  a  crime.     To  this  surmiscj  tlie  iuiswtr  is  oUvious  ;  that 
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was  not  the  reason  assigned  by  the  court.  It  happens  also  that 
I  was  concerned  in  that  cause  for  the  defendant,  and  have  such  a 
recollection  of  it,  as  enables  me  to  show  the  learned  counsel'^ 
supposition  to  be  groundless.  Tb.e  fact  was  clearly  proved  and 
indeed  admitted ;  but  the  defence  was,  that  the  defendant  was  a 
silver-smith,  and  made  out  of  pure  metal,  shillings  which  were 
rather  more  valuable  than  the  current  coin,  which  by  being  worn 
down  was  not  worth  more  than  nme  pence,  and  of  which  there 
was  an  actuul  scarcity.  Thii  certainly  formed  no  legal  defence  ; 
but  on  its  being  proved  that  the  counterfeit  was  as  good  as  the 
currL^it  coin,  the  judge  admitted  evidence  of  character,  not  to 
controvert  the  guilt,  which  was  unquestionable  ;  but  that  it  might 
be  considered  in  mitigation  of  punishment. 

The  Chevali-r  D'Eon's  case  (3  Burr.   1513)  is  very  much  re- 
lied on  by  the  opposite  side,  as  proving  that  evidence  in  mitiga- 
tion should  not  be  received  on  the  trial  ;  but  that  it  should  be  laid 
before  tiie  judge,  after  verdict,  by  affidavit ;  and  that  the  want  of 
it  forms  no  ground  for  putting  oiT  the  trial.     Let  us,  therefore, 
shortly  examine  that  case.     The  first  position  is  supported,  as 
the  counsel  think,  by  this  expression  of  Lord   Mansfield  :  "  If 
"  their  knowledge   relates  to  any  circumstances  that  may   serve 
"  to  mitigate  the  punishment,  in  case  he  should  be  convicted, 
«'  that  sort  of  evidence  will  not  come  too  late  after  conviction  of 
"  the  oifence,   and  may  be  laid  before  the  court  by  affidavits.'" 
True,  it  will  not  come  too  late  after  conviction  ;  but  has  his  lord- 
ship said  that  it  would  come  too  soon  before  verdict  ?  True,  it  may 
be  laid  before  the  court,  by  affidavits  ;    but  has  his  lordship  said 
that  it  ought  not  to  be  laid  before  the  court  -viva  voce^  on  the  trial  ? 
That  sentence,  however,  has  been  misconceived  by  the  learned 
counsel ;  it  only  refers  to  the  peculiai  circumstances  of  D'Eon's 
case,  and  does  not  purport  to  lay^  down  any  general  principles  what- 
soever. This^^iil  instantly  appear  by  comparing  the  report  of  the 
same  case,  in  Sir  W.  Biackst.  510.  whh  that  in  Burrows.     The 
motion  v/as  made  in  Tr'mitij  term  ;  the  trial  could  not  take  place 
till  after  that  term  ;  and,  as  it  was  an  information,    judgment 
could  not  be  gi\'en  till  the  November  or  Michaelmas  term  ;  and 
Mr.  Morton  and  Mr.  Ashhurst  argued,  I  confess,  I  think  unan- 
swerably, for  putting  off  the  trial,  that  it  could  not,  at  the  utmost, 
cause  above  eight  days'  delay  as  to  the  sentence,  if  the  defendant 
should  be  ultimately  convicted.     Lord  Mansfield,  however,  said 
in  substance,  your  witnesses  are  out  of  our  jurisdiction  in  France, 
and  it  is  not  either  in  your  power  or  ours  to  compel  their  at- 
tendance ;  but  you  expect  them  here,  you  say,  next  term  ;  they 
will  therefore  come,   if  at  all,  before    sentence  ;    and  as  they 
can  be  only  in  mitigation  (this  being  an  information  for  a  libel, 
which  admits  of  no  justification)  you  can  still  have  the  benefit  of 
their  testimony,  though  they  should  not  be  present  on  the  trial ; 
^heir  evidence  iviil  not  come  too  late  next  term    (ivhen  you  expect 
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ihem)  after  your  convirfion,  and  you  can  lay  it  before  the  court  by 
affidavit.  Tliib  is  the  \\W'<:  explanation  of  that  sentence  on  which 
the  opposite  counsel  so  much  rely  ;  and  permit  me  to  observe 
upon  tli.U  case,  even  were  it  more  favourable  for  them  than  in 
reality  it  is,  that,  shice  truth  is  s». tiled  to  be  an  inadmissible  jus- 
tification on  an  indictment  for  a  libel,  it  is  manifest  the  exclusion 
of  those  witnesses  on  the  trial  of  the  issue,  v/orked  an  injustice 
to  the  defendant.  Indeed,  any  one  who  now  examines  that  de- 
cision with  impartiality,  will,  I  think,  be  convinced  that  the  de- 
fendant was  very  hardly  dealt  with  ;  and,  what  surely  will  not 
recommend  the  precedent  to  this  court,  it  appears  from  1  Sir 
\Vm.  Blackst.  517.  as  if  tnis  hard  treatment  sprung-  from  a  spi- 
rit of  complaisance  to  certain  forei;jjn  ministeis. 

The  case,  however,  aiVords  no  irround  for  arguing,  that  matter 
in  mitii^ation  of  punishment  should  r.ot  be  given  in  evidence  on 
the  trial — and  every  day's  experience  shows  that  it  may.  Even 
for  the  inibrmation  of  the  judj^e,  if  he  alone  is  to  take  co;^nizancc 
of  the  teslimony,  it  is  ad\iseablc  that  he  should  be  informed  by 
T.uva  voce  examination,  wiich  is  superior  to  written  aflidavits,  and 
■which  afibrds  t!ie  ad\  antas^e  of  sifiinj^-  out  the  truth  by  ])ointed 
and  cross  examination.  Besides,  if  we  are  not  allowed  compul- 
.sory  process  for  enforcini^  the  attendance  of  those  witnesses  be- 
fore the  jury,  and  a  postponement  of  the  trial  till  they  can  be 
brought  into  court,  by  what  process  or  autliorily  of  iav/  are  we  to 
obtain  their  afliidavits  in  milii^ation  of  punishment  .^  I  know  of  no 
process,  by  wiiich  you  can  compel  any  man  to  swear  an  affidavit: 
and  here,  let  me  observe,  that  in  the  Chevalier  D' Eon's  case,  his 
witnesses  he  admitted  were  friendly,  and  wei'e  v.illing  to  be  ex- 
amined— there  was  tiierefore  no  danger  but  tiiat  he  could  procure 
their  affidavits  after  c(jn\  iction.  Col.  Smitli  does  not  pretend  that 
his  witnesses  are  frieadiy,  or  willing  to  be  examined — How  then, 
I  again  ask,  if  this  trial  should  not  be  postponed  until  the  atten- 
dance of  tiie  witnesses  can  be  enforced  and  their  evidence  obttiin- 
ed  under  a  compulsory  process,  is  the  defendant  to  procure  those 
affidavits,  which  might  be  laid  before  th.e  court,  and  ought  to  di- 
minish the  punishment  ? 

Besides,  it  is  the  riglit  of  the  jury  to  recommend  to  mercy ; 
and  how  can  they  do  so,  if  no  extenuating  circumstances  are  per- 
mitted to  reach  their  ears?  The  president's  approbation  and 
knowledge  are  facts,  which,  like  most  other  facts,  may  be  contest- 
ed, and  upon  which,  therefore,  the  court  entertain  some  doubts. 
\Vould  not  the  recommendation  of  the  jury,  finding  those  facts 
and  grounded  on  their  declared  belief  of  them,  have  infinite  weight 
in  removing  the  'doubts  of  the  court  and  influencing  its  conduct  ? 
Indeed,  from  every  view  I  can  take  of  the  subject,  I  am  convinced 
that  the  original  and  correct  mode  of  receiving  any  testimony, 
whether  to  the  issue,  or  in  aggravation  or  mitigation  of  punish- 
ment, was  Tiva  voce  oil  tlie  trkd  j  and  that  the  introduction  of  afii- 


70  THE  TRIAL  OF 


davits  after  conviction,  is  a  modern  and  irregular  invention,  tole- 
rated for  the  convenience  of  the  defendant,  to  whose  benefit  it  has 
hitlierto  been  most  frequently  applied  :  but  I  confess  I  am  sur- 
prised to  hear  it  argued,  that  the  innovation  sh.ould  totally  super- 
sede the  ancient,  and  I  think  the  wisest  practice. 

Another  reason  for  putting  off  the  trial,  presents  itself  from  an 
examination  of  D'Eon's  case  coupled  with  Col.  Smith's  affidavit. 
In  that  case,  the  defendant  gave  some  reason  to  believe  that  the 
witnesses  were  prevented  from  attending  by  the  interference  of  the 
prosecutor  ;  and  Mr.  Justice  Wilmot  declared  ( I.  S.  W.  Bl.  Rep. 
p.  5  If;)  that  if  that  were  clearly  established,  he  should  be  for  put- 
ting oiT  the  trial  for  ever.  In  this  case.  Col.  Smith  swears  that 
he  believes  tnose  witnesses  are  prevented  from  attending  by  the 
interference  of  the  president,  who  has  directed  this  prosecution. 
Tue  fact  is  not  denied,  and  what  might  be  a  justification  of  the 
fact,  is  not  sworn  to.  Upon  that  ground,  whicli  is  admitted  to  ex- 
ist with  us,  and  which  Lord  Mansfield  said  in  D'Eon's  case  (3 
Burr.  1515)  would  be  sufficient  for  putting  off  the  trial,  till  the 
•witnesses  could  be  had,  we  ask,  even  if  you  should  be  against  us 
on  the  other  points,  that  the  trial  may  be  postponed. 

I  have  trespassed  so  long  on  the  time  of  the  court,  and  on  the 
debilitated  health  of  one  of  its  members,  that  I  know  not  what 
apology  to  offer — I  shall  not  encrease  my  offence  by  any  longer 
intrusion,  except  to  return  my  thanks  for  your  very  patient  and 
favourable  attention. 

Harison.  I  am  liow  to  close  the  argument  on  the  part  of  the 
defendant,  and  to  offer  my  sentiiiients  upon  a  subject  that  is  nearly 
exhausted.  A  sense  of  the  duty  I  owe  to  my  client,  and  a  regard 
to  public  justice  are  the  motives  by  which  1  am  inlluenced  and 
which  I  hope  will  apologize  for  observations  that  may  appear  to  be 
superfluous,  and  perhaps  have  been  already  offered. 

Before,  however,  I  proceed  to  the  main  questions  that  have  aris- 
en, I  beg  leave  to  advert  to  an  observation  which  fell  from  the 
counsel  for  the  prosecution.  He  indeed  declared  our  form  of  go- 
vernment to  be  the  best  in  the  universe ;  in  the  preservation  of 
which  every  citizen  was  of  course  deeply  interested.  And  yet,  he 
expressed  great  surprise  that  a  prosecution  such  as  this,  which  he 
considered  as  of  a  very  ordinary  nature,  should  bring  together  so 
numerous  an  assembly,  and  excite  such  uni\  ersal  interest  and  at- 
tention. Perhaps  this  observation  might  have  been  spared  ;  for 
without  adverting  to  the  previous  proceedings  in  this  case,  the  na- 
ture of  the  prosecution,  and  the  high  authority  by  which  it  was  in- 
stituted, would  sufficiently  account  for  the  effects  it  lias  produced. 
For  my  own  pait,  believing  the  criminal  system  of  the  United 
States  to  be  the  most  pure  and  chaste  and  mikl  and  perfect  that  the 
world  ever  beheld,  in  fact,  I  consider  it  as  a  m.ost  valuable  inheri- 
tance belonging  to  tlie  citizen.  It  has  therefore  called  forth  the 
public  atteiitio:i ;  and  the  numerous  audience  that  is  assembled  up- 
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on  this  occasion,  must  be  considered  as  an  expression  of  its  sir.ti- 
niL-nt.  The  remarks  vvhicii  I  have  made  upon  the  criminal  insti- 
tutions of  the  United  States,  and  to  which  I  shall  hereal'tcr  allude, 
will  I  trust  be  found  not  wholly  inapplicable  to  the  cause  before  the 
court.  I  proceed  to  discuss  the  questions  in  the  order  that  they 
have  been  stated.  The  first  is  whether  an  attachment  should  issue 
for  the  non-Attendance  of  the  witnesses. 

Here  I  observe  that  accordini^  to  the  mild  system  of  our  laws, 
the  innocence  of  the  defendant  is  always  to  be  presumed  until  the 
contrary  appears.  The  public  has  an  hiterest  in  guarding  the  in- 
nocent, at  least  equal  to  that  of  puiiishinii;  the  guilty.  It  is,  indeed, 
our  first  duty  to  protect  innocence  ;  and  hence,  the  very  constitu- 
tion of  this  country  has  provided  that  the  accused  shall  have  the 
necessary  means  of  defence ;  among  which  compulsory  pr(x:esii 
for  his  witnesses  is  expressly  included.  This  is  a  provision  of 
great  importance,  and  distinguishes  or>r  criminal  code  from  that  of 
other  nations.  In  the  orii;in  of  the  Englisli  law  no  witness  was 
to  be  examined  for  the  prisoner,  at  least  not  upon  oath  ;  though 
by  a  modern  statute,  a  ditVerent  regulation  has  been  introduced ; 
and  by  a  favourable  construction  of  that  statute,  the  prisoner  lias 
been  held  entitled  to  process  against  his  witnesses.  In  our 
country,  however,  this  matter  has  not  been  left  to  construction  ; 
nor  does  it  depend  upon  legislative  pleasure.  It  is  a  fundamental 
uiticle  of  the  constitution,  wliich  imparts  a  right  to  the  accusetl, 
that  he  caniiot  be  deprived  of,  and  which  courts  of  justice  are 
bound  to  protect. 

It  is  not  pretended  that  the  peculiar  character  and  situation  of 
the  witnesses,  exempt  them  in  this  case  from  the  duty  of  atten- 
dance. Public  otlicers,  however  dignified,  are  not  excused  from 
appearing  to  vinoicate  innocence.  Our  law  contains  no  dispensa- 
tion from  this  duty.  The  defendant  has  a  right  to  the  benefit  of 
their  evidence  ;  and  the  court  is  bound  to  secure  a  right  so  essen- 
tial to  the  complete  protection  of  life,  liberty  and  protDerty.  If, 
therefore,  this  right  exists  in  the  defendant  to  prove  his  hmocence, 
there  must  exist  a  powtr  to  compel  the  attendance  of  reiucl:ail. 
W'itnesses  ;  otherv*ise  the  right  would  be  nugatory,  and  it  would 
be  in  the  option  of  the  witnesses  to  defeat  the  provisions  of  the 
Constitution. 

It  is  ahvays  to  be  remembered  that  at.  the  last  term  afP.davlts 
were  produced  to  show  that  the  witnesses  were  necessary  to  our 
defence.  The  court  then  directed  subp-snas  to  be  issued,  and  the 
trial  to  be  deferred.  The  due  service  of  tlie  subpoenas  has  been 
fuiiy  proved,  and  the  defendant  has  complied  with  every  thing 
that  was  requisite  on  his  part.  Why  then  shall  the  attendance  oi 
the  witnesses  not  be  procured  ?  It  is  said  that  they  have  written 
a  letter  to  the  court,  stating  their  excuse.  But  I  raay  a.ik  vrhethei 
such  a  letter  can  be  considered  us  a  legal  apology,  if  the  wit 
Besses  had  anv  exsuse  to  oSer,  it  sliduld  have  been  prcaeisted  m 


72  THE  TRIAL  OF 


another  shape.  The  court  certainly  can  pay  no  attention  to  this 
document ;  for  though  in  one  instance  the  rescript  or  letter  of  a 
British  king  was  received  as  evidence,  yet  this  was  always  con- 
sidered as  an  improper  proceeding,  and  not  as  a  legal  precedent. 
Even  in  England,  therefore,  a  mere  letter  would  not  be  thought 
worthy  of  notice  ;  and  in  tins  country  neither  the  president  nor 
any  other  officer,  can  be  heard  in  a  court  of  justice,  to  exculpate 
himself  from  a  contempt,  unless  upon  oath. 

I  go  on  to  remark  that  whatever  might  be  the  practice  of  En- 
glish courts  as  to  enforcing  the  attendance  of  witnesses,  the  pow- 
er and  the  duty  of  the  American  courts  would  not  be  affected  by 
it.  I  might  therefore  be  silent  as  to  this  head  of  the  argument ; 
hut  lest  the  court  should  think  it  of  importance,  1  shall  bestow 
some  few  rniiiutes  toils  consideration.  The  counsel  for  the  pro- 
secution have  supposed  that  attachments  against  witnesses  for 
contempt  in  non-attendance,  owed  their  origin  to  the  statute  of 
EJizribeth,  and  that  they  did  not  exist  at  common  law. 

On  the  contrary,  tlie  passage  from  Blackstone  Avhich  has  been 
quoted,  shows  that  from  the  earliest  ages  of  the  law,  the  superior 
courts  of  justice  have  used  the  method  of  punishing  contempts  by 
attachment.  Contempts  committed  by  witnesses  "  by  making 
"  detault  v/hen  summoned,  refusing  to  be  sworn,  or  examinedi 
"  or  prevaricating  iii  ti:eir  evidence  when  sworn,"  have,  accord- 
ing to  tlie  learned  commentator,  always  been  punished  in  this 
manner.  Attach.ments  in  such  cases  are  therefore  as  ancient  as 
the  hiVv  s  themselves ;  and  did  not,  as  the  counsel  for  the  prose- 
cution contend,  grov/  out  of  the  statute  of  Elirabeth.  If  so,  all 
the  fabric  wijicn  those  gentlemen  have  endeavoured  to  raise  upon 
this  foundation,  must  inevitably  fail  to  the  ground. 

It  h  true,  as  they  have  stated,  that  Lord  Chief  Justice  Lee  is 
made  in  one  case  to  say  that  "  attachments  are  a  new  practice  ; 
"  that  he  remembered  the  first  motion  for  them."  But  there 
nurst  be  some  mi.-ake  in  this  reporter  ;  for  it  is  laid  down  in  a 
case  mentioned  in  Lilly's  Register,  that  an  attachment  may 
be  granted  against  witnesses  for  their  non-attendance,  and  this  is 
said  in  a  case  v/hicli  took  place  long  before  the  period,  to  v/hich 
tije  memory  of  Lord  Chief  Justice  Lee  couid  have  extended.* 

Besides,  the  autJsority  of  Lord  Mansfield  in  the  case  cited  from 
Douglas,  is  at  variance  with  the  assertions  of  tlie  learned  coun- 
sel. His  Lordship  says  "  the  courts  of  V/estminster-Hall,  most 
"  clearly  now  (and  they  also  did  so  before  the  statute)  proceed 
"  against  witnesses  who  v/ilfully  absent  themselves,  as  for  a  con- 
*^  tempt."     Thiri,  therefore,  Lord  Mansfield,  according  to  Dou- 

*  The  case  in  1  L.  P.  Reg.  162,  is  said  to  have  taken  place  in  1655. 
The  dictum  of  Lord  Chief  Justice  Lee,  was  in  1748  ;  but  perhaps  he 
spoke  of  an  attacliment  in  civil  causes.  It  is  most  probable  they  hid  in 
such  cases  ialien  into  disuse  after  the  statute,  when  the  remedy  by  ac- 
tion may  have  been  p*-eferred,  at  least  for  some  tirae. 
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;c;Ia«i,  one  of  the  most  eminent  reporters  of  the  EnuUsh  bar,  is  at 
variance  with  the  counsel  for  the  prosecution.  The  court  must 
determine  ds  to  which  it  is  probable  sliould  be  mistaken. 

But  the  gentlemen  for  the  prosecution  say,  that  if  \vc  are  en- 
titled to  any  thinp;,  it  would  be  only  to  a  nile  against  the  Avitnesses 
to  show  cause  ;  and  if  tliis  was  all  the  dispute  between  us,  it 
would  be  of  little  consequence  whether  in  the  first  instance  the 
attac'iment  should  be  granted,  or  a  rule  to  show  cause  why  it 
should  not  be  issued  The  cases  however  which  they  have 
quoted  respectiu'^  this  matter  are,  except  one,  in  civil  causes. — 
The  only  one  of  a  criminal  kind,  in  which  the  qVestion  aicse> 
and  wnch  is  in  the  7th  Term  R^^ports,  is  a  case  where  the  court 
doubted  their  authority  to  b.ave  oii^inally  issued  the  subpoena.— 
Tliey  therefore  grunted  a  rule  to  show  cause  in  the  first  instance, 
that  the  parties  mii^ht  argue  ihat  point  if  they  thought  proper  ; 
and  being  satisfied  upon  it,  the  attachment  was  finally  issued,  the 
rule  being  made  al)Sohite,  and  Lord  Kenyon  saying  that  the  ap- 
plication was  warranted  by  precedent.  It  wili  be  seen  too,  that 
in  the  cause  cited  in  t!ie  notes  to  that  case,  the  court  of  King's 
Bencii  had,  without  any  question,  issued  an  attachment  in  a 
criminal  case  in  the  first  instance.  So  that  from  authority,  and 
from  reason,  upon  the  principles  of  the  common  law,  and  on 
precedents  from  time  immemorial,  it  appears  that  courts  possess 
a  right  to  enforce  obedience  to  their  precepts  by  process  of  at- 
tachment. 

Here  Judge  Patepsov  asked  whether,  this  power  of  punishing 
contempts,  was  not  incident  to  courts  of  justice ;  and  upon  the 
counsers  replying  that  it  certainly  was,  according  to  the  scope  of 
his  argument,  the  judge  observed  that  he  had  always  considered 
it  so. 

Mr.  Harison  then  proceeded  in  the  following  manner  : 

Taking  it  then  for  granted  (which  perhaps  no  man  of  legal  in-* 
formation  couid  have  doubted)  that  the  power  to  punish  con- 
tempts is,  by  the  principles  of  the  common  law,  inherent  in  every 
superior  court,  and  that  process  of  attachment  is  to  be  resorted  to 
for  that  purpose,  it  v/ill  follow  that  unless  the  witnesses  are  en- 
titled to  exemption  from  the  general  rule  on  account  of  their  offi- 
cial characters,  attachments  ought  to  be  granted.  But  any  ob- 
jection on  that  ground  is  disclaimed,  and  would  not  be  tenable. 

It  is  nevertheless  objected  that  the  attendance  of  these  witneS" 
ses  ought  not  to  be  enforced,  because  the  nature  of  the  eviden-ce 
expected  from  them,  is  such  as  would  criminate  themselves.  I 
shall  certainly  not  attempt  to  invalidate  the  maxim,  "  that  no  one 
"  is  bound  to  inculpate  himself.'*  It  is  too  v/ell  established,  and  too 
sacred  in  its  nature,  to  admit  of  a  dispute.  The  court  will,  in 
every  instance,  secure  to  the  witnesses  the  benefit  of  the  rule  ; 
and  for  that  purpose  will  examine  the  interrogatories  tiiy.t  niay 
be  put  to  them,  and  even  have  the  questions  reduced  to  writing 
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for  the  sake  of  precision.  But  then  the  court  will  never  ^fe» 
judge  the  question  in  this  state  of  the  business,  when  it  cannot 
appear  that  the  testimony  of  the  witnesses,  will  of  necessity  in- 
culpate themselves.  For,  granting  that  the  participation  oi  the 
president  and  great  officers  of  state  in  Miranda's  enterprise  is  to 
be  established  by  the  evidence,  still  no  man  need  be  called  upon 
as  a  witness  to  accuse  himself.  Mr.  Madison  might  speak  only 
as  to  what  relates  to  the  president,  and  other  members  of  the  ad-- 
Tninistration  ;  and  they  again  might  be  examined  with  the  like 
qualification  of  not  being  called  upon  to  accuse  themselves.  At 
present,  the  court  cannot  determine  for  the  witnesses,  whether 
they  will,  or  will  not  insist  upon  the  privilege  of  not  answering  to 
those  things  which  would  involve  their  own  crimination.  It  is  a 
privilege  which  the  law  has  conferred  for  thfsir  benefit ;  and 
which,  in  the  course  of  examination,  they  might  think  proper  to 
renounce ;  since,  according  to  the  legal  maxim,  "  Quiscjuis  rc" 
"  nuntiare  potest  juri  pro  se  introductoy  At  any  rate,  they  are  net 
for  themselves  to  judge  that  they  can  give  no  evidence  which 
the  court  would  receive  or  compel ;  but  they  must  come  in  per» 
son,  and  submit  themselves  to  the  judgment  of  the  court  upon 
the  questions  as  they  arise. 

One  other  objection  has  been  taken  to  the  issuing  of  an  attach- 
ment in  this  case,  flowing  from  the  supposed  deficiency  of  the 
tender  made  to  Mr.  Madison  for  his  expenses.-  But  it  is  obvious 
that  he  had  Vv^aived  the  objection ;  and  he  would,  probably,  have  dis- 
dained as  a  subterfuge,  v/hat  the  legal  ingenuity  of  learned  coun- 
sel has  pleaded  in  his  excuse.  Indeed,  the  constitution  has  di- 
rected, that  the  accused  shall  in  all  cases  have  compulsory  pro- 
cess for  his  witnesses,  and  it  is  silent  with  regard  to  defraying 
their  expenses.  If  this  should  be  deemed  necessary  to  secure 
their  attendance,  the  poor  (though  innocent)  might  lose  the  bene- 
fit of  this  provision.  Such  a  construction  of  the  constitution,  cer- 
tainly will  not  be  adopted;  and,  if  I  am  not  misinformed,  a  con- 
trary doctrine  has  received  the  sanction  of  the  judges^  in  one  of 
the  courts  of  the  United  States.  It  should  also  be  considered 
that  in  civil  cases,  a  party  injured  by  the  non-attendance  of  wit- 
nesses, may  have  some  reparation  from  the  recovery  of  dama* 
ges.  But  in  criminal  cases,  such  remedy  would  be  wholly  inade-* 
quate,  even  if  it  could  be  obtained  by  any  legal  proceeding.  We 
trust,  therefore,  that  the  court  will  grant  our  motion  for  an  at- 
tachment. 

I  now  proceed  to  the  second,  and  perhaps  more  important 
question,  whether  the  trial  should  be  deferred  until  the  attendance 
of  the  witnesses  can  be  enforced.  If  the  principles  which  I  have 
alluded  to  as  to  the  rights  of  the  accused,  are  correct,  and  that 
the  most  dignined  characters  in  the  union  are  obliged  to  attend 
for  the  protection  of  innocence  ;  then  even  the  president  himself, 
who  sustains  the  most  exalted  character  upon  earthy  that  of  the 
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diief  maftistrate  of  a  free  people,  clothed  as  he  is  \vith  great 
consiitutional  privilci^es,  and  bound  to  the  most  impoitunt  du- 
ties, vested  with  the  whole  executive  power,  and  considered  aii 
the  common  parent  of  the  American  people,  might  probably  be 
required  to  attend  tlie  trial,  if  his  evidence  was  requisite  for  ouv 
defence.  But  it  is  not  necessary  for  us  at  present  to  insist  upon 
this  position  ;  we  ask  only  for  the  attendance  of  1  is  ministers  ; 
and  thouiijh  perhaps  it  may  not  be  reasonable  that  they  should  be 
drai^ged  from  one  end  of  the  continent  to  another  upon  light  and 
trivial  occasions,  yet  if  afiaiis  of  state  and  their  important  avoca- 
tions, are  at  all  times  to  sliicld  them  from  attendance,  our  best 
and  dearest  interests  may  be  put  in  jeopardy,  and  the  means  of 
protecting  innocence  totally  fail.  In  all  these  cases,  I  take  it,  the 
court  will  inquire  into  the  nature  of  the  evidence,  and  see  whe- 
ther it  is  relevant  to  the  cause  to  be  tried.  ^Vc  contend  that  the 
evidence  is  relevant,  whether  it  goes  in  justification  of  the  defen- 
dant, or  in  mitigation  of  tbe  crime.  If  in  justification  of  the  de- 
fendant, then  it  is  admitted  that  it  would  be  proper  to  defer  the 
trial.  This,  therefore,  is  the  first  subject  for  our  consideration  ; 
and  it  will  depend  upon  the  question  whether  the  defendant  will 
be  justified  in  a  participation  in  Miranda's  enterprise,  by  the  pre- 
sident and  chief  officers  of  the  administration  having  known  and 
approved  of  the  plan. 

The  gentlemen  concerned  for  the  prosecution,  tell  us  that  the 
constitution  has  invested  congress  alone  with  the  power  of  de- 
claring war ;  and  that  even  the  positive  orders  of  the  president 
(much  less  his  knowledge  or  approbation)  would  be  no  justifica- 
tion for  tlie  defendant. 

We  admit,  indeed,  this  constitutional  provision  ;  but  on  our 
part,  we  contend  that  actual  war  may  exist  without  any  declara- 
tion. Tlie  necessity  of  a  declaration  to  the  existence  of  a  public 
war  has,  indeed,  sometimes  been  insisted  upon  ;  but  is  contrary 
to  the  doctrine  of  Grotius,  Bynkershoek  and  other  approved 
writers.  Hostilities  committed  by  the  public  authority  of  one 
government  against  another,  must  certainly  create  a  state  of  war, 
independent  of  any  declaration  ;  and  a  state  of  actual  war  sub- 
sisting betw^een  Spain  and  the  United  States,  would  be  a  justifica= 
tion  to  the  defendant  upon  this  indictment. 

Besides,  by  the  constitution  of  the  United  States,  the  supreme 
executive  pow'er  is  vested  in  the  president ;  and  it  is  the  presump- 
tion of  law  that  this  high  and  responsible  officer  w  ill  perform  his 
duty.  The  citizen,  therefore,  when  he  acts  with  the  know'Iedge 
and  approbation  of  the  president  must  stanrj  justified,  unless  the 
case, is  such  as  could  not,  upon  any  construction,  fall  witliin  liia* 
legal  powers.  Confidence  is  to  be  reposed  in  the  magistrate  at 
the  head  of  public  affiiirs,  and  though  the  president  might  be 
punishable  by  impeachment  or  otherwise  for  his  misconduct,  the 
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private  citizen  should  be  safe  when  acting  under  the  authority  tf 
the  executive. 

If  actual  war,  therefore,  may  exist  'without  a  declaration,  and 
without  tne  concurrence  of  congress,  then  1  would  ask,  whether 
the  supreme  executive  pov/er  Vt^ould  not  be  justified  in  directing 
hostilities  against  the  enemy  ?  Suppose,  for  instance,  that  the 
British  government  should  commence  an  actual  warfare  against 
us,  and  meditate  aggressions  from  the  province  of  Lower  Canada, 
would  not  the  president  be  justified  in  making  an  immediate  di- 
version in  another  quarter,  though  no  actual  invasion  had  taken 
place,  if  he  could  thus  defeat  the  design  of  the  enemy  ?  Or  would 
it  in  such  case  be  necessary  for  him  to  convene  congress  and 
obtain  a  declaration  of  war,  when  in  the  interim  our  territories 
might  be  invaded,  and  irreparable  mischief  done  to  our  citizens 
and  their  possessions  ?  Suppose,  again,  that  a  military  expedition 
against  the  more  distant  territories  of  Spain  should  be  lound  ne- 
cessary, to  prevent  an  attack  by  them  upon  our  south -western 
frontier,  would  it  not  be  competent  for  the  president  to  direct 
such  an  expedition  in  a  case  that  would  not  admit  of  delay  ?  The 
authority  of  the  president  in  such  circumstances  may  not  indeed 
be  given  by  the  express  terms  of  the  constitution  ;  but  it  is  vir- 
tually implied  and  contained  in  the  supieme  executive  power 
with  which  he  is  invested—a  power  which,  in  all  governments  of 
every  form,  must  sometimes  act  upon  its  responsibility  lor  the 
protection  of  the  public,  even  where  no  express  power  is  delegat- 
ed. When  it  neglects  this  high  duty,  it  becomes  an  object  of 
scorn  ;  and  for  the  performance  of  it,  if  the  president  should  even 
exceed  the  bounds  of  express  constitutional  power,  he  would  rise 
to  a  fault  which  his  country  v/ould  applaud,  and  which  the  rest 
of  the  world  could  not  censure. 

If  there  are  cases  tlien  in  which  actual  war  may  exist  without 
a  declaration  of  it  by  congress,  (and  unless  I  have  been  misin- 
formed, the  case  of  Tripoli  was  originally  sueh)  then  there  may 
be  cases  in  which  the  president  may  lavvfuUy  order,  or  approve 
of  military  enterprises  without  the  sanction  of  congress.  Nov»', 
if  such  cases  can  exist,  the  present  is  perhaps  a  case  contah.ing 
all  the  circumstances  which  would  justify  the  president  in  the 
exertion  of  extraordinary  powers.  The  situation  of  the  two 
countries  was  in  reality  a  state  ol  war,  as  we  expect  to  show  from 
the  message  of  the  president  and  the  proceedings  of  congress. 
It  was  right  in  the  president  to  attack  the  enemy  hi  his  most 
vulnerable  part  ;  and  the  fitting  out  of  the  expeoition  under  IVii- 
randa,  if  done  with  the  knowledge  and  approbation  of  the  presi- 
dent, was  highly  meritorious,  l^br  as  the  indictment  churges 
the  defendant  with  preparing  the  means  for  a  military  expedition  ; 
and  as  military  enterprises  are  within  the  proper  province  of  the 
president's  authority,  if  he  approved  of  the  expedition,  (ls  we 
say  he  did)  then  the  defendant  stands  justified.     A  private  citizen. 
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acting  with  the  approbation  of  the  executive,  in  a  TniHtary  expe- 
dition a:^ainst  the  ciiemy,  wants  no  otlier  justification.  He  is  not 
pivsuiu:;d  to  know  the  secrets  of  state,  whicii  belong  to  tht-  pre- 
sident and  his  muiistcrs.  When  they  approve  of  the  expeciiiion, 
as  Coi.  Smith  says  they  did  in  ti.is  instance,  it  must  be  presum- 
ed lei^al ;  and  all  military  enterprises  would  be  delayed  and  ren- 
dered precarious,  if  tue  officer  was  to  wuit  for  legal  explanations, 
or  acts  of  conijress,  before  he  compiivd  with  the  wishes  of  the 
executive  power.  I  liave  already  said  that  the  president  is  to  be 
considered  as  the  parent  of  the  American  family.  As  sucii,  lie 
was  bound  to  warn  them  ai^ainst  the  comniission  of  any  criminal 
proceedings  that  came  to  bis  knowledge,  and  he  could  not  ne- 
i^lect  to  do  so,  witliout  a  violation  of  i.is  duty.  Even  if  this  was 
doubtful  upon  general  principles,  the  act  of  congress,  upon  which 
the  indictment  i*  framed,  enjoins  liim  to  prevent  the  commission 
of  the  offences  therein  mentioned.  Consequently,  the  presump- 
tion of  the  legahty  of  those  expeditions  whicii  lie  approved,  would 
be  strengthened  by  the  consideration  that  it  was  expressly  made  his 
duty  to  prevent  them,  when  they  came  to  his  knowledge,  unless 
they  were  against  an  enemy.  Tne  private  citizen,  therefore, 
must  be  justified  under  the  circumstances  stated,  when  he  under- 
takes to  forward  an  expedition,  which  has  been  approved  by  the 
president. 

I  proceed  now  to  the  next  branch  of  the  argument.  If  the 
evidence  required  will  not  justify  the  defendant,  doesii  go  in  miti- 
gation of  his  defence,  and  ought  the  trial  to  be  deferred  upon  this 
account  ? 

Here,  if  we  suppose  that  every  citizen  undertakes  a  military 
expedition  upon  his  own  risk,  and  that  he  cannot  be  justified  by  the 
■mere  approbation  which  the  president  may  have  bestowed  upon 
the  enterprise  ;  still,  as  the  punisliment  is  discretionary,  the  mo- 
tives of  the  defendant  should  be  inquired  into,  and  all  the  circum- 
stances which  tend  to  show  that  he  acted  from  no  improper  or 
wicked  design,  should  be  admitted  to  alleviate  the  offence. 

One  of  the  greatest  orators  and  lawyers  of  the  present  age, 
when  speaking  of  the  English  criminal  law,  says  that  it  is  "  the 
"•  purest,  the  noblest,  the  chastest  system  of  distributive  justice, 
"  that  was  ever  venerated  by  the  wise,  or  perverted  by  the  foolish, 
"  or  that  the  children  of  men  in  any  age,  or  climate  of  the  vv  orld 
"'•■  have  ever  yet  beheld."  This  is  indeed  a  very  great  s.nd  striking 
clogium  ;  but  perhaps  more  applicable  to  our  criminal  system, 
than  to  that  of  England.  We  nave  moderated  the  unreasonable 
severity  of  their  code,  and  made  the  protection  of  the  accused 
mors  peculiarly  our  care,  at  the  same  time  that  we  have  pre- 
served every  thing  that  was  good  ai»d  vaku^ble  in  their  system. 
Tainking  therefore,  as  I  do,  of  the  criminal  system  of  this  coun- 
try, and  supposing  it  entitled  to  all  tlie  praise  widch  Mr,  Curran 
has  given  to  that  of  England,  I  cannot  believe  tnat  it  can  be  so  de- 
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fective  as  to  trust  a  discretionary  punishment  of  offences,  to  tlic 
court,  according  to  the  circumstances  of  the  case  ;  and  yet  not 
supply  the  means  to  the  accused  of  manifesting  those  circumstan^ 
ces  upon  the  trial.  If  our  system  is  perfect,  it  must  proportion 
punishments  to  the  offences,  and  will  not  consider  the  stain  to  be 
equal  when  the  whole  body  is  clothed  with  corruption,  and  when 
the  spot  is  so  small  that  the  microscopic  eye  can  scarcely  discover 
it.  The  difference  of  offence  must  necessarily  imply  a  difference 
of  punishment,  and  this  again  implies  an  examination  of  all  cir^ 
cumstances,  which  must  be  had,  according  to  the  language  of  the 
poet, 

"  Ke  scutlca  digfiunty  horribili  secterejiagdlo,^* 
But  this  examination  can  never  take  place,  if  the  evidence,  which 
•goes  in  mitigation,  tlie  evidence,  which  shews  the  real  motives  of 
the  defendant,  and  the  circumstances  of  the  case,  is  excluded  from 
the  trill.  The  defendant,  if  he  has  a  right  to  justice,  has  a  rigUt 
to  acquittal  if  innoc  jnt ;  and  if  guilty,  to  show  what  was  the  pre- 
cise extent  of  his  offence,  that  he  may  be  punished  accordingly. 
It  is  in  vain  to  say  that  evidence  in  mitigation  may  be  received  by 
affidavit  after  the  trial.  For  this  is  a  novel  practice,  permitted  by 
the  indulgence  of  the  courts,  where  the  regular  time  for  offering 
the  evidence  has  elapsed.  There  is  no  compulsory  method  to 
oblige  witnesses  to  make  these  affidavits.  If  they  are  so  disposed 
they  may  indeed  do  it  ;  but  they  may  also  refuse  if  they  think 
proper  ;  and  thus  if  the  doctrine  contended  for  on  the  part  of  the 
prosecution,  is  to  prevail,  there  will  arise  this  legal  solecism,  that 
the  defendant  shall  have  a  right  to  be  judged  according  to  the  de- 
«-rce  of  his  guilt,  and  yet  shall  possess  no  legal  means  to  ascertain 
thtit  degree,  by  an  explanation  of  his  motives  or  other  x:ircum- 
stances,  which,  though  not  amounting  to  a  justification,  may  fix 
the  relative  malignity  of  the  crime. 

It  is  said  indeed,  that  this  kind  of  evidence  can  only  serve  to 
mislead  the  jury  ;  but  I  ask,  by  what  kind  of  logic  is  it  permitted 
to  the  public  accuser,  to  produce  all  the  evidence  that  M'ill  go  in 
aggravation  of  the  crime,  (whatever  may  be  its  effect  upon  the 
mind  of  the  jury)  and  to  exclude  all  that  would  tend  to  mitigate 
the  offence,  even  where  there  is  no  other  certain  way  of  bringing 
it  before  the  court,  except  upon  the  trial  ?  If  this  is  really  to  be 
considered  as  the  law  of  our  country,  then  is  our  boasted  system 
of  criminal  lav/  miserably  defective  in  a  most  important  point. 
We  have  shown  to  the  court,  by  the  case  of  lord  Anglesea,  that 
the  public  prosecutor  was  suffered  to  give  evidence  in  aggrava- 
tion, because  "  the  fine  which  the  court  was  to  impose  was  dis- 
"  cretionary,  and  would  be  greater  or  less  in  proportion  to  the  na- 
"  ture  of  the  offence  ;  and  therefore,  every  thing  was  proper  to  be 
«  laid  before  the  court  that  might  be  an  ingredient  in  their  con- 
''^ideration  for  tiie  imposing  that  fine."     And  surely,  if  this  was 
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1  I'cason  for  giving  evidence  in  aggravation,  the  same  reason 
would  legalize  evidence  in  mitigation  of  the  offence. 

The  counsel  for  the  prosecution  upon  this  part  of  the  argu- 
ment, seem  to  rely  upon  the  case  of  the  Chevalier  D'Eon  as  re- 
ported by  Burrows,  first,  to  sliow  tiiat  evidence  in  mitigation 
comes  properly  after  the  trial ;  and  secondly,  that  the  want  of  it 
is  no  reason  for  postponement. 

On  our  part  it  is  admitted,  that  the  case  in  Burrows  is  law,  and 
whenever  a  case  similar  to  it  shall  arise,  it  ought  to  govern.  But 
it  was  a  case,  the  circumstances  of  vvhich  were  extraordinary,  and 
from  which  no  conclusion  can  be  drawn  to  afiect  the  prcsei^.t.  In 
the  first  place,  no  process  whatever  could  there  reach  the  wit- 
nesses, and  if  they  gave  evidence  at  all,  it  must  be  because  they 
■were  well  affected  towards  the  defendant,  and  willing  to  testify  on 
his  behalf.  If,  therefore,  they  were  expected  to  come  volunta- 
rily as  witnesses  to  the  trial,  they  would  also  voluntarily  make 
affidavits  in  mitigation  of  the  offence,  if  they  could  do  so  with 
propriety.  In  both  cases  they  could  not  be  affected  by  the  pro- 
cess of  the  court  ;  and  their  conduct  depended  upon  their  voli- 
tion. So  that  the  defendant  lost  nothhig  by  tiieir  non-attendance 
upon  the  trial. 

Again,  it  is  observable,  that  Lord  Mansfield  says  their  evidence, 
if  in  mitigation,  ?naij  be  received  after  the  trial.  But  his  Lordship 
does  not  say  that  evidence  in  mitigation  could  not  be  received 
\ipon  the  trial.  And  if  it  could  not,  why  enter  into  all  the  other 
reasoning,  when  this  at  once  would  have  been  a  conclusive  argu- 
ment ? 

Granting,  therefore,  that  where  the  witnesses  are  beyond  the 
reach  of  process  from  the  court  ;  v/here  their  e\ddence  will  be 
merely  in  mitigation,  and  where,  if  they  attend  at  all,  it  must  pro- 
ceed from  their  own  good  will,  that  the  trial  ought  not  to  be  de- 
ferred for  their  non-attendance,  (which  is  all  that  the  case  from 
Burrows  establishes)  w^e  cannot  draw  the  consequence  either  tiiat 
evidence  in  mitigation  couicj  not  be  heard  upon  the  trial,  or  that, 
if  the  witnesses  were  under  the  controul  of  the  court,  and  ill  af- 
fected towards  the  defendant,  the  court  would  not  defer  the  trial  to 
procure  their  testimony. 

On  our  part,  besides  the  case  of  Lord  Anglesea  from  the  State 
Trials,  we  have  also  upon  thissubjectproduced  to  t.ie  court  the  cases 
from  iVI'Nally,  to  show,  that  where  the  punishment  is  discretiona- 
ry, evidence  of  character  may  be  produced  upon  the  trial,  to  in- 
form the  mind  of  the  court  as  to  the  fine  to  be  imposed.  One  of 
the  counsel  associated  with  me  appears  to  have  been  concerned 
in  one  of  those  cases,  and  has  stated  the  circumstances  of  it  to 
tlie  court.  The  counsel  for  the  prosecution  contend,  that  these 
^'ases  only  show  that  character  may  b,e  given  in  evidence  upon  a 
♦I'iminal  prosecution  ;  and  they  contend  that  the  only  reason 
Wiiy  such  evidence  is  evc-r  adn^iUed,  is  bec^usQ  it  demonstrates 
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the  improbability  that  a  man  of  such  a  character  would  be  guilty 
of  such  a  crime.  We  admit  that  this  kind  of  proof  may,  in 
some  cases,  be  properly  given  for  the  purpose  stated  by  our 
opponents  ;  for  the  evidence  may  be  so  equally  poised  that  even 
the  circumstance  of  character  may  turn  the  balance.  But  the 
cases  in  M'Naliy  do  not  go  upon  this  principle.  They  admit 
the  offences  to  have  been  fully  proved,  and  state  the  evidence  of 
character  to  have  been  received  merely  to  guide  the  discretion  of 
the  court  as  to  the  extent  of  the  punishment.  Either,  therefore, 
these  cases  must  not  be  law,  or  they  show  that  evidence  in  miti- 
gation, where  the  punisiiment  is  discretionary,  is  proper  upon 
the  trial. 

I  have  now  gone  through  the  argument  which  I  proposed  to 
lay  before  the  court.  If  v/e  are  ric^ht,  then  the  beauty  and  Har- 
mony of  our  criiuinai  system  is  preserved  throughout  all  its  parts  ; 
the  right  of  the  accused  to  have  compulsory  process  for  his  wit- 
nesses, is  maintained  ;  and  he  is  enabled,  not  only  to  manifest  his 
innocence,  if  the  evidence  wiil  support  it,  but,  if  he  is  not  perfect- 
ly innocent,  to  sliow  the  shade  and  colour  of  his  offence,  that  the 
punishment  may,  by  tlie  court,  be  proportioned  to  it. 

I  conclude  with  observing,  tiiat  the  interest  which  the  public 
has  taken  in  this  cause  has  perhaps  been  sufficiently  accounted 
for.  It  is  a  state  prosecution,  instituted  by  the  president's  orders, 
for  acts  done  witii  the  president's  knov/iedge  and  approbation.  It 
is,  theri;fore,  highly  important ;  and  the  sense  of  its  importance 
may  perhaps  have  been  heightened  in  the  public  mind,  by  seeing 
the  learned  judge  of  another  district  called  upon  to  assist  the  pub- 
lic prosecution,  and  to  lend  his  exertions  and  talents  in  support  of 
tlie  prosecution. 

Thursday^  July  \7th^  1805. 
Paterson,  J.  It  appears  to  the  court,  that  James  Madison, 
secretary  of  state,  Robert  Smith,  secretary  of  the  navy,  and  Jacob 
Wagner  and  William  Thornton,  who  are  officers  under  the  de- 
partment of  the  secretary  of  state,  have  been  duly  served  with 
subpoenas  to  attend  as  witnesses  on  the  part  of  the  defendant,  and 
that  they  do  not  attend  pursuant  to  the  process  of  the  court.  As 
the  facts  charged  in  this  indictment,  if  committed  at  all,  were 
committed  at  the  city  of  New-York,  the  court  could  not  perceive 
how  the  above-named  persons,  who  reside  at  the  city  of  W^ashing- 
ton,  and  were  there  during  the  transaction,  could  be  material  wit- 
nesses on  the  trial  of  the  indictment;  and  were  of  opinion  that, 
under  such  circumstances,  an  affidavit  in  common  form  was  not 
sufficient  to  put  off  tne  trial.  The  consequence  is,  that  the  court 
would  inquire  into  the  grounds  of  the  general  allegation  set  forth 
in  t.'ie  common  affidavit,  and  insist  upon  the  defendant's  stating 
the  point  of  materiality,  which  he  expected  to  prove  by  these  wit- 
nesses.    Perhaps  the  defendant,  by  stating  particulars  in  his  affi- 
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davit,  anrl  the  Tnaterinl  facts,  which  he  intended  to  prove  by  their 
testiinony,  mi^ht  remove  this  doubt,  and  induce  the  court  to 
jj^rant  nis  application.  Tliis  was  the  substance  oftheophiion  de- 
livered by  the  court  on  Monday,  and  which,  on  a  review,  are  con- 
sidered to  be  correct,  and  perfectly  consistent  with  the  principles 
and  usaL>;es  of  law.  Tlie  result  of  this  opinion  has  been,  that  the 
defendant  has  conie  forward  with  an  affida\  it  statini;  the  material 
facts,  wJiicIi  he  concciv-s  he  will  be  able  to  prove  by  the  evidence 
of  Mr.  Madison,  Mr.  Smit'i,  Mr.  Wa'^ner  and  Mr.  Thornion . 
This  part  of  the  afVidavit  runs  in  the  following;  words  :  "  And  this 
'•  deponent  further  saith,  t!iat  he  hopes  and  expects  to  be  able  to 
"  prove,  by  the  testimony  of  the  said  witnesses,  that  th.e  expedi- 
"  tion  and  enterprise,  to  which  the  said  indictment  relates,  waS 
"  be:j:un,  prepared  and  set  on  foot  wiih  the  knowledp;e  and  appro- 
"  bationoft  lie  president  of  the  United  States,  and  with  the  know- 
"  ledj^e  and  approbation  of  the  secretary  of  state  of  the  United 
"  States.  And  the  deponent  further  saith,  that  he  hopes  and  ex- 
"  pects  to  be  able  to  prove,  by  the  testimony  of  the  Siiid  witnesses, 
*'  that  if  he  iiad  any  concern  in  the  said  expedition  and  enterprise, 
"  it  was  witii  the  approbation  of  the  president  of  the  United  States 
"  and  the  said  secretary  of  state.  And  the  deponent  furth.er  saith, 
"  that  he  is  informed,  and  doth  verily  believe,  and  hopes  and  ex- 
"  pects  to  be  able  to  prove,  by  the  testimony  of  the  s;ad  wit- 
"  nesses,  that  the  prosecution  ag-airist  him  lor  tiie  said  ofieiice 
"  cliari^ed  in  the  said  indictment,  is  commenced  and  prosecuted 
"  by  order  of  the  president  of  the  United  States.  And  the  de- 
"  ponent  further  saith,  that  he  has  been  informed,  and  doth  verily 
"  believe,  that  the  said  James  Madison  and  Robert  Smit'i  are 
"  prevented  from  attendini^;  by  order,  or  interposition  of  the  presi- 
«  dent  of  the  United  States." 

In  consequence  of  the  foregoing  statement,  tlie  defendant  has 
moved  the  court,  I.  To  postpone  the  trial.  2.  For  an  attach- 
ment against  those  absent  witnesses.  These  questions  have  been 
ably  and  elaborately  ar,t,ued  by  the  counsel  on  botli  sides.  Tliey 
are  important  both  as  to  their  general  nature  and  as  to  their  im- 
mediate pressure  and  bearing  on  the  cause  now  at  issue  ;  and  I 
have  given  them  all  the  consideration  that  my  feeble  habit  of 
body  would  permit. 

The  first  question  is,  whether  the  facts  stated  in  the  defen- 
dant's affidavit  be  material,  or  ought  to  be  given  in  evidence,  if 
the  witnesses  were  now  in  court,  and  ready  to  testify  to  txicir 
truth  ?  Does  the  affidavit  disclose  sufficient  matter  to  induce  the 
court  to  put  off  the  trial  ?  As  judges,  it  is  our  duty  to  adminis- 
ter justice  according  to  law.  We  ought  to  have  no  M'iil,  no 
mind,  but  a  legal  will  and  mind.  The  law,  like  the  beneficent 
autaor  of  our  existence,  is  no  respecter  of  persons  ;  it  is  infle.xi- 
ble  and  even-handed,  and  should  not  be  subservient  to  any  im- 
proper considerations  or  views.     This  ought  to  be  the  case  par- 
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ticularly  in  the  United  States,  which  we  have  been  always  led  t« 

consider  as  a  government  not  of  men,  but  of  laws,  of  wliicb  the 
constitution  is  the  basis. 

The  evidence  which  is  offered  to  a  court  must  be  pertinc!  t  to 
the  issue,  or  in  some  proper  manner  connected  with  it.  It  must 
relate  and  be  applied  to  the  particular  fact  or  char[>je  in  contro- 
versy, so  as  to  constitute  a  legal  ground  to  support,  or  a  lepal 
ground  to  resist  the  prosecution.  For  it  would  be  an  endless  task, 
and  create  inextricable  confusion,  if  parties  were  suffered  to  l  ive 
in  evidence  to  the  jury  whatever  self-love,  or  prejudice,  or  whim, 
or  a  wild  imaLination  might  suggest.  Tl  is  is  an  idea  too  tx- 
travagant  to  be  entertained  by  reflecting  and  candid  men  ;  as  it 
would,  if  carried  into  practice,  quickly  prostrate  property.  ci\  il 
liberty,  and  good  government.  Law  would  become  a  labyrint-  — - 
a  bottomless  pit  ;  and  courts  would  be  perverted  from  their  cvi- 
ginal  design,  and  turned  into  instrmnents  of  injustice  and  op- 
pression. A  line  must  be  drawn— a  line  has  been  drawn  on 
such  occasions,  which  it  becomes  the  duty  of  judges  to  pursue. 
If  there  be  no  line,  any  thing  and  every  thing  may  be  giAtn  in 
evidence.  Whei'e  shall  we  stop  ?  What  is  the  rule  wliicl  we 
find  to  be  laid  down  for  ouf  guidance  ?  The  evidence  must  be 
pertinent  to  the  issue.  The  witnesses  must  be  material.  If  the 
evidence  be  not  pertinent,  nor  the  witnesses  material,  the  ccurt 
ought  not  to  receive  either.  Let  us  test  the  affidavit  of  the  de- 
fendant by  ti  is  principle  or  rule.  The  defendant  is  indicted  for 
providing  the  means,  to  wit,  men  and  money,  for  a  military  en- 
terprise against  the  dominions  of  the  king  of  Spain,  with  whcm 
the  United  States  are  at  peace,  against  tl:e  foi  m  of  a  statute  in 
such  case  made  and  provided.  He  has  pleaded  not  guilty  ;  and 
to  evince  his  innocence,  to  justify  his  infraction  of  the  act  of  con- 
gress, or  to  purge  his  guilt,  he  offers  evidence  to  prove,  that  this 
military  enterprise  was  begun,  prepared,  and  set  on  foot  with  the 
knowledge  and  approbation  of  the  executive  department  of  cur 
government.  Sitting  here  in  our  judicial  ci.pacities,  we  should 
listen  with  caution  to  a  suggestion  of  this  kind,  because  the  pre- 
sident of  the  United  States  is  bound  by  the  constitution  to  "  take 
"  care,  that  the  laws  be  faithfully  executed."  These  are  the 
words  of  the  instrument ;  and,  therefore,  it  is  to  be  presumed, 
that  he  would  not  countenance  tlie  violation  oi  any  statute ;  and, 
particularly,  if  fe\]ch  violation  consisteci  in  txpe(:itions  of  a  war- 
like nature  against  fiiendiy  powers.  The  law,  indeed,  presumes 
that  every  officer  fcdthfully  executes  his  duties,  until  the  contrary 
be  proved.  And  besides  the  constitutional  provision  just  mcn- 
tioiicd,  the  7th  section  of  the  act  under  consideration  expres^^sly 
declares,  tl.at  it  shall  be  lav.  fui  for  the  president  of  the  United 
States,  or  such  other  person  as  i:e  shall  have  empowered  for  that 
purpose,  to  employ  such  part  of  the  land  or  navi.l  loices  of  the 
United  Stases,  or  of  the  iiiuitia  thereoi,  as  shaii  be  juaged  ne- 
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cessary  for  the  purpose  of  preventing  the  carryinp^  on  of  any 
such  expedition  or  ent  -rprisc  from  the  territories  of  the  United 
States  au:uinst  the  territories  or  df)minions  of  a  foreii^n  pi-ince  op 
St  ite,  with  whom  the  United  States  are  at  peace.  3  Swift's  VA. 
91,  *^2.  The  facts,  however,  which  are  disclosed  in  the  defen- 
d  Hit's  affidavit,  we  must,  in  the  discussion  of  the  present  ques- 
tio!),  ta!;e  to  be  true  in  the  muiner  therein  set  forth  ;  and  the  ob- 
jection lijoes  to  the  invaUdiiy,  the  inoperatve  virtue,  and  the  una- 
vaiiin^i^  nature  of  the  facets  themselves.  Are  the  contents  of  the 
afli  'avit  pertinent,  are  they  material,  are  they  relevant  ?  The  5th 
section  of  the  statute,  on  whicii  tiie  incUctment  is  founded,  is  ex- 
pressed in  general,  unqualified  terms  ;  it  contains  no  condition, 
no  exception  ;  it  vests  no  dispensing  power  in  any  officer  or  per- 
son whatever.  Thus  it  reads  :  "  And  be  it  further  enacted  and 
"  declared,  that  if  any  person  shall,  within  the  territory  or  juris- 
«'  diction  of  the  United  States,  beu,in  or  set  on  foot,  or  pro- 
"  vide  or  prepare  the  means  for  any  military  expedition  or  en- 
"  terprise  to  be  carried  on  from  thence  against  the  territory  or 
"  dominion  of  any  foreign  j)iince  or  state,  with  whom  the  Unit- 
"  ed  States  are  at  peace,  every  such  person,  so  oflending,  shall, 
"  upon  conviction,  be  adjudged  guilty  of  a  high  misdemeanor, 
"  and  shall  suiVer  fine  and  imprisonment  at  the  discretion  of  the 
*'  court,  in  wnich  the  conviction  shall  be  had,  so  as  that  such  fine 
"  s':all  not  exceed  three  thousand  dollars,  nor  the  term  of  im- 
"  prisonment  be  more  than  three  years.'* 

The  section  which  I  have  read  is  declaratory  of  the  law  of 
nations ;  antl  besides,  every  species  of  private  and  unauthorised 
hostilities  is  inconsistent  with  the  principles  of  the  social  com- 
pact, and  the  very  nature,  scope,  and  end  of  ci\il  government. 
The  statute,  which  is  the  basis  of  the  present  indictment,  was 
passed  the  5th  June,  179-i,  and  was  temporary;  but  congress 
found  it  expedient,  and  perhaps,  necessary,  to  continue  it  in  force, 
v.ithout  limitation  of  time,  which  was  done  on  the  2'lth  April, 
1800.  Tnis  5th  section,  which  prohibits  military  enterprises 
against  nations  with  which  the  United  States  are  at  peace,  im- 
parts no  dispensing  power  to  the  president.  Does  the  constitu- 
tion give  it?  Far  from  it;  for  it  explicitly  directs,  that  he  shall 
"  take  care,  that  the  laws  be  fdithfuUy  executed."  This  instru- 
ment, which  measures  out  the  powers,  and  defines  the  duties  of 
the  president,  does  not  vest  in  him  any  authority  to  set  on  foot  a 
military  expedition  against  a  nation,  w^th  which  the  United 
States  are  at  peace.  And  if  a  private  individual,  even  with  the 
knowledge  and  approbation  of  this  high  and  pre-eminent  officer 
of  our  government,  should  set  on  foot  such  a  military  expedition, 
how  can  he  expect  to  be  exonerated  from  the  obligation  of  the 
law  ?  Who  holds  the  power  of  dispensation  ?r— True,  a  nolle 
prosequi  may  be  entered,  a  pardon  may  be  gran\ted  ;  but  these 
presume  criminality,  presume  guilt,  presume  amenability  to  ju- 
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dicial  investigation  and  punishment;  which  are  very  different 
from  a  power  to  dispense  with  the  law.  Supposing  then,  that 
every  syllable  of  the  affidavit  is  true,  of  what  avail  can  it  be  on 
the  present  occasion  i  Of  what  use  or  benefit  can  it  be  to  the 
defendant  in  a  court  of  law  ?  Does  it  speak  by  way  of  justifica- 
tion ?  The  president  of  the  United  States  cannot  controul  tlie 
statute,  nor  dispense  with  its  execution,  and  still  less  can  he  au- 
thorise a  person  to  do  what  the  law  forbids.  If  he  could,  it 
would  render  the  execution  of  the  laws  dependent  on  his  will 
and  pleasure  ;  vvliich  is  a  doctrine  that  has  not  been  set  up,  and 
will  not  meet  with  any  supporters  in  our  government.  In  this 
particular,  the  law  is  paramount.  \Vho  has  dominion  over  it  ? 
iVone,  but  the  legislature  ;  and  even  they  are  not  without  their 
limitation  in  our  republic.  Will  it  be  pretended,  ti/at  the  pre- 
sident could  rightfully  grant  a  dispensation  and  licence  to  ar^y  of 
our  citizens  to  carry  on  a  war  against  a  nation,  with  whom  the 
United  States  are  at  peace  ?  Ingenious  and  learned  counsel  may 
imagine  and  put  a  number  of  cases  in  the  wide  field  of  conjec- 
ture ;  but  Vv-e  are  to  take  facts  as  we  find  them,  and  to  argue 
from  the  existing  state  of  things  at  the  time.  If  we  were  at 
war  with  Spain,  there  is  an  end  to  the  indictment ;  but,  if  at 
peace,  what  individual  could  lawfully  make  war,  or  carry  on  a 
military  expedition  against  the  dominions  of  his  Catholic  majes- 
ty ?  The  indictment  is  founded  on  a  state  of  peace,  and  such 
state  is  presumed  to  continue,  until  the  contrary  appears.  A 
state  of  war  is  not  set  up  in  the  affidavit.  If  then,  the  president 
knew  and  approved  of  the  military  expedition  set  forth  in  the  in- 
dictment against  a  prince,  with  whom  we  are  at  peace,  it  would 
not  justify  the  defendant  in  a  court  of  law,  nor  discharge  him 
from  the  binding  force  of  the  act  of  congress ;  because  the  pre- 
sident does  not  possess  a  dispensing  power.  Does  he  possess 
the  power  of  making  v/ar  ?  That  power  is  exclusively  vested  in 
congress.  For  by  the  8th  section  of  the  1st  article  of  the  con- 
stitution it  is  ordained,  that  congress  shall  have  power  to  declare 
war,  grant  letters  of  marque  and  reprisal,  raise  and  support 
armies,  provide  and  maintain  a  navy,  and  to  provide  for  calling 
fortn  the  militia  to  execute  the  laws  of  the  union,  suppress  in- 
surrections, and  repel  invasions.  And  we  accor<:iingly  find,  that 
congress  have  been  so  cii^cumspect  and  provident  in  regard  to 
the  last  three  particulars',  that  they  have  from  time  to  time  vested 
the  president  of  the  Uliited  States  with  ample  powers.  Tl,us 
by  the  act  of  the  28th  February,  1795,  3  Swift's  Edition,  188.  it  is 
made  lawful  for  the  president  to  call  forth  the  militia  to  repel 
invasions,  suppress  insurrections,  and  execute  the  laws  ot  the 
union.  Abstractedly  from  this  constitutional  and  legal  provi- 
sion, the  right  to  repel  invasions  arises  Irom  self-p:tservcaion 
and  defence,  which  is  a  primary  law  of  nature,  and  constitutes 
oart  of  the  law  of  nations.     It  therefore   becomes  the  duty  of 
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a  people,  and  particularly  of  the  executive  mapjistratc,  who  is  at 
their  ncucl,  and   conimandtr   in  chief  of  the  forces   by   sea    and 
land,  to  repel  an  invadini,-  foe.     Ikit  to  repel  ii^i;ressions  and  in- 
vasions is  one  thinji;,  and  to  commit  them  a^jjainst  a  IriciuUy  powr 
cr  is  another.     It  is  obvious,  that  if  the  United  States  were   at 
war  with  Spain  at  tiie  time  that  the  defendant  is  cliarged  with 
the  offence  in  tne  indictment,  then  lie  does  not  come  witlan  ti.e 
purview  of  the  statute,  which  makes  the  ba^is  of  the  ofi'ence  to 
consist  in  beginning  or  preparing  the  means  to  carry  on  a  mili- 
tary  expjclition  or  enterprise  against  a  nation,  with   wl.ich  the 
Unked  States  are  at  peace.     If,  indeed,  a  foreign  nation  sliould 
invade  tne  territories  of  tne  United  States,  it  would,  1  apprehend, 
be  not  only  lawiui  for  the  president  to  resist  such  invasion.,  but 
also  to  carry  liostilities  into  tiie  enemy's  own  country  ;  and  lor 
tliis  plain  reason,  that  a  state  of  complete  and  absolute  war  actual- 
ly exists  between  the  two  nations.     In   the  case  of  invasive  hos- 
tilities, tliere  cannot  be  war  on   the   one   side    and  peace  on  the 
other.     What  1  in  the  storm  of  battle,  and,  perhaps,  in  the  full 
lide  of  victory,  must  we  stop  short  at  the  boundary  between  the 
two  nations,  and  give  over  the  conilict  and  pursuit?  Will  it  be 
an  ortence  to  pass  tne  line  of  partition,   and  smite  the  invading 
Ibe  on  iiisown  ground?    No;  surely   no.     To  do  so  would  be  a 
duty,  and  cannoi  be  perverted  into  a  crime.     There  is  a  manitest 
distmction  between  our  going  to  war  with  a  nation  at  peace,  and 
a  war  oeing  made  against  us  by   an  actual  invasion,  or  a  formal 
declaration.     In  the  formei   case,  it  is  the  exclusive  province  of 
congress  to  change  a  state  of  peace  into  a  state  of  war.     A  na- 
tion, nowever,  may  be  in  such  a  situation  as  to  render  it  more 
prudent  to  submit  to  certain   acts  of  a   hostile   nature,  and  to 
trust  to  negociation  for  redress,  tiian  to  make  an  immediate  appeal 
to  arms.     V^arious  considerations  may  induce    to  a  measure  of 
this  kind  ;  sucn  as  motives  of  policy,  calculations  of  interest,  the 
nature  of   the  injury   and    provocation,  the   relative   resources, 
means   and  streiigtn  of  the  two  nations,  Sec.  and  thereiore,  the 
organ  entrusted  witii  tne  power  to  declare  war,  should  first  decide, 
whether  it  is  expedient  to  go  to  war,  or  to  continue  in  peace  ; 
and  until  such  decision  be  made,  no  individual  ought  to  assume 
an  nostile  attitude ;  and  to  pronounce,  contrary  to  the  constitu- 
tional will,  that  tne  nation  is  at  war,  and  that  he  will  shape  hij 
conduct,  and  act  according  to  such  a  state  of  things.     This  con- 
duct is  clearly  indefensible,   and  may  involve  the  nation,  of  wiiich 
he  is  a  member,  in  all  the  calamities  of  a  long  and  expensive 
•war.     It  is  a  matter  worthy  of  notice  on  the  present  occasion, 
that  when  the  offence  laid  in  the  indictment  is  stated  to  have 
been  committed,  congress  were  in  session ;  and  if,  in  their  esti- 
mation, war  measures  were  prudent  or  necessary  to  be  adopted, 
they  would  no  doubt  have  expressed  their  sentiments  on  the  sub- 
ject, either  by  a  public  declaration  of  their  will,  or  by  authorising 
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the  executive  authority  to  proceed  hostilely  against  the  kiner  of 
Spain.  But  notlung  of  this  kind  has  been  done,  or  at  least  ap- 
pears to  have  been  done.  Congress  did  not  choose  to  go  to  war ; 
and  where  is  the  individual  among  us,  who  could  legally  do  so 
without  their  permission.  Whoever  violates  the  law  becomes 
liable  to  its  penalties  ;  nor  can  the  observance  of  the  law  be  dis* 
pensed  with,  unless  it  contains  a  clause  authorising  certain  per- 
sons to  dispense  with  it,  under  specified  circumstances,  or  when- 
ever they  may  think  it  expedient.  In  the  present  case,  if  war 
had  occurred  between  t'tie  United  States  and  Spain,  at  the  time 
the  facts  stated  in  the  indictment  were  committed,  they  would  not 
amount  to  an  offence  witiiin  the  statute,  which  relates  to  a  time 
of  tranquiiiity  and  peace.  The  defendant  and  his  case  would  have 
been  out  of  the  statute.  War  is  not  pretended ;  and  the  law 
■under  consideration  is  absolute,  requires  universal  obedience,  and 
does  i\oi  vest  any  oincer  with  a  dispensing  power,  or  the  extraor^ 
dinarv  priviiei>e  of  authorising  a  person  to  do  what  it  expressly 
prohibits.  It  appearing  tlien,  that  the  testimony  of  Mr.  Madison, 
Mr.  Smith,  Mr.  W^vgner  and  Mr.  Thornton,  as  stc4ted  in  the  de- 
fendant's affidavit,  is  not  pertinent  to  the  issue,  nor  niaterial  by 
way  of  justification  for  defence  against  the  facts  charged  in  the 
imiictmrnt,  their  absence  cannot  operate  as  a  legal  excuse  to  put 
off  the  trial. 

But  it  has  been  contended,  that  if  the  testimony  offered  should 
not  amount  to  a  justification,  it  will  to  a  njitigation  of  the  punish- 
ment, and  ought  to  pass  to  the  jury  for  the  sake  of  reaching  the 
ears  of  the  judges.  I  take  this  to  be  incorrect  in  principle  so  far 
2&  it  regards  criminal  prosecutions.  Why  suffer  evidence  to  go 
to  the  jury,  that  is  not  pertinent  to  the  issue,  that  will  not  justify 
the  defendant,  nor  prove  his  innocence,  nor  purge  his  guilt  ?  Is  it 
that  the  court  may  instruct  the  jury  that  they  must  not  regard 
such  evidence,  because  it  is  irrelevant  ?  This  would  be  a  work  of 
supererogation  and  inutility.  Nor  is  this  all ;  the  evidence  may 
■^-arp  their  opinion,  may  mislead  their  judgment,  and  induce  them 
to  find  an  erroneous  verdict.  If  they  acquit  in  consequence  of 
this  improper  testimony,  would  a  new  trial  be  irrantcd  ?  Evidence, 
which  operates  merely  in  mitigation  of  the  punislmient,  is  fit  for 
the  court  only.  If  the  defendant  be  convicted,  tlien  the  question 
of  mitigation  arises,  and  will  come  properly  before  the  judges. 
I  have  always  taken  the  distinction  to  be  between  criminal  and  ci- 
vil cases.  On  an  indictment  for  a  misdemeanor,  where  the  pun- 
ishment is  discretionary,  the  jury  are  to  determine  whether  the 
defendant  be  guilty  or'  not  of  the  charge  exhibited  against  him  ; 
and  it  is  the  peculiar  and  exclusive  province  of  the  court  to  as- 
certain the  punishment.  The  jury  have  no  voice  in  fixing  the 
punishment ;  and  why  should  they  hear  evidence  respecting  it  ? 
In  civil  prosecutions,  instituted  to  recover  damages,  as  in  an  ac- 
tion for  assault  and   biittery,    false  imprisonment,    evidence   in 
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mitif^tion  should  be  addressed  to  tlic  jury,  because  they  are  the 
L'.^.il  coH'stituled  assessors  of  the  ciuuntiim  of  dainiAL^cs.  It  is  ot 
the  utmost  importance  to  the  due  administration  of  justice,  tliat 
the  boundary  between  the  province  of  the  judiijesand  the  province 
of  the  jiny,  which  is  accurately  marked  by  the  law,  sliould  be  in- 
vioKibly  preserved  ;  it  oujjht  not  to  be  broken  in  upon,  as  it  would 
lead  to  confusion,  and  render  our  civil  rit^hts  precarious. 

The  case  of  AntHcsea,  9  State  Trials,  335.  has  been  cite<l  to 
prove,  that  t!ie  vindictive  temper  and  conduct  of  AnG;lesea,  a  day 
or  two  precediny;  tlic  assault,  were  given  in  evidence,  thouijjh 
stroir^ly  resisted  by  his  counsel.  Tliis  may  have  been  proper  in 
two  points  of  view.  1.  Because,  according  to  the  practice  of 
Westminster-Hall,  matter  in  agc;ravation,  previously  tothecom- 
Tuission  of  the  offence  and  conviction  of  the  ofirnder,  are  not 
usULiUy  laid  before  the  court  after  con\iction,  in  order  to  increase 
the  punishment.  T.'isisa  humane  practice,  and  hi  favour  of  the 
offender.  1  say  usually,  because  there  may  be  some  exceptions, 
or  some  anouKdous  cases  to  the  contrary.  2.  Because  the  pre- 
vious conduct,  and  malicious  spirit  of  Anglesea  naturally  led  to 
the  assault,  were  connected  wit. i  it,  and  constituted  one  offence. 
It  is  Usual  to  relate  the  circumstances  attencirii^f-  the  fact,  vm  ich 
form  no  inconsiderable  ini^redient  in  the  transaction,  and  are  per- 
fectly consistent  with  the  nature  of  the  case,  and  the  issue. — 
What  is  it,  but  to  set  forth  the  special  manner  of  the  fact  or  of- 
fence. In  the  case  cited,  it  was  the  same  person,  it  was  the 
same  offence.  This  case,  therefore,  is  not  applicable  to  the  pre- 
sent, and  cannot  be  assimilated  to  it. 

Several  passages  were  read  in  ^I^Xally's  evidence,  wl  ich 
went  to  show  in  what  cases  the  character  of  the  prisoner  may  be 
given  in  evidence  on  liis  trial.  Great  relaXc»tion  of  the  old  rule 
has  of  late  years  obtained,  at  least  in  the  Irish  courts  of  judica- 
tuie  ;  for  in  a  certahi  class  of  cases,  the  character  of  the  defen- 
dant, wiien  it  bears  on  the  issue,  and  goes  to  siiow  the  improba- 
bility of  his  having  committed  the  fact  laid  in  tlie  indictment,  is 
permitted  to  be  given  in  evidence;  as  on  indictments  for  seditious 
libels,  for  riots  and  assaults,  for  forgeries,  &cc.  Let  us  hear  the 
opiiiions  of  Lord  Carllon,  Lord  Kilwarden,  Baron  Smith,  and 
Lord  Kenyon,   1  M'Naily's  evidence,  321,  322,  323. 

In  tue  King  v.  Joa.)  Brown,  commission  of  oyer  and  tenul- 
ner,  Dublin,  December,  1798.  Before  Lords  Kilwarden  and 
Carlton,  chief  jusiices.  The  prisoner  wtis  indicted,  at  com- 
mon law,  for  uttering  a  forged  instrument,  purporting  to  he  a 
promissory  note  for  money  of  Sir  Thomas  Lighten,  and  Co. — 
Tne  prisoner  offered  evidence  of  character  ;  which  was  objected 
to  on  tiie  old  rule,  that  evidence  of  character  was  only  admissible 
mjavo'remvita,  on  capital  charges,  but  the  indictment  here  wafe 
Tioc  capital,  but  merely  a  misdemeanour.  "  Lord  Carlton,  C.  X 
'' V-^oui.  P.  said,  he   liad  c^-jnversed  with  many  of  the  jydcYts  oa 
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"  the  subject  now  before  the  court,  who  thought,  as  he  did,  that 
*'  m  cases  where  character  was  put  in  issue,  evidence  of  such  a 
"  nature  might  be  very  material :  for  example,  suppose  a  man 
*'  of  very  great  property  was  indicted  for  perjury,  where  the  ob- 
"  ject  to  be  obtained  by  the  perjury  was  a  mere  trifle,  for  in- 
"  stance  a  shilling* ;  or  suppose  a  man  to  be  charged  with  a  riot 
"  or  assault,  who  was  known  to  be  of  a  peaceable  and  quiet  dis- 
^^  position  ;  evidence  of  character  in  such  cases,  directly  encuun- 
"  tering  the  nature  of  the  charge  in  the  indictment,  must  be  of 
"  the  last  importance.  His  Lordship  then  cited  the  King  v. 
"  Robert  Carr,  Guildhall,  London,  32  Car.  2.  on  an  information 
"  for  a  libel  against  the  government.  Sir  William  Scroggs,  who 
"  was  the  judge,  and  who  w^as  not  likely  to  grant  a  prisoner,  in 
"  such  a  case,  any  privilege  that  he  was  not  entitled  to,  admit- 
"  ted  the  defendant  to  give  evidence  of  his  character  and  deport- 
"  ment.  Lord  Cliief  Justice  Holt,  his  Lordship  observed,  also 
*'  admitted  this  species  of  evidence  ;  and  all  the  judges  in  Ire- 
"  land,  upon  the  late  circuits,  uniformly  received  evidence  of 
*'  loyalty,  in  cases  where  the  charge  was  of  a  seditious  nature, 
"  though  amounting  only  in  point  of  law  to  a  misdemeanour. 

"  Lord  Kilwarden,  C.  J.  Ban.  Reg.  agreed  with  Lord  Carlton, 
"  and  observed,  that  the  reason  generally  assigned  for  the  ad- 
"  mission  of  such  evidence  in  capital  cases,  and  in  capital  cases 
"  only,  was  altogether  unsatisfactory  to  his  mind.  It  was  said  to 
"  be  ill  favorem  -uitx  ;  but  he  had  lio  conception,  according  to  the 
*■'  principle  of  sound  sense  and  right  reason,  that  character  could 
*•  be  evidence  in  a  case  affecting  tlie  life  of  a  man,  and  yet  not 
"  evidence  in  a  case  affecting  his  freedom,  his  property,  and  his 
"  reputation. 

"  In  the  King  v.  Crawley,  commiosion  of  oyer  and  terminer, 
"  Dublin,  February,  1802.  W.  Smith,  B.  in  his  charge  to  the 
"  jury,  adverted  to  the  evidence  of  good  character,  which  had 
''*  been  given  for  the  prisoner.  Character,  he  said,  is  of  great 
"  weight  in  every  case,  and  requires  particular  attention,  when 
"  the  charge  is  grounded  on  circumstantial  evidence  ;  for  it  then 
"  creates  a  greater  degree  of  doubt  than  where  the  prosecution  is 
"  supported  by  direct  evidence.  In  the  former  case,  evidence  of 
"  character  ought  to  be  particularly  attended  to,  because  the  jury 
*'  is  more  or  less  embarrassed,  and  called  upon  to  weigh  the  case 
"  with  more  scruple  and  doubt,  from  the  very  nature  of  the  tes- 
*'  timony. 

"  Lord  Kenyon's  sentiment,  though  promulged  in  a  capital 
^'  cb.arge  of  the  iirst  magnitude,  may  be  well  applied  to  all  cases, 
"  wiiere  the  character  of  the  defendant  comes  in  issue.  An  af- 
"  fcctionate  and  warm  evidence  o-f  character,  when  collected  to- 
"  gether,  sliould  make  a  strong  impression  in  favour  of  a  prison- 
^'-  €Y,  and  when  those,  who  give  such  character  in  evidence,  arr 
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•  entitled  to  credit,  their  testimony  should  have  great  weight  with 
"  the  jury." 

The  reasons  assigned  by  the  Irish  jucliTes,  in  favour  of  giving 
character  in  evidence  on  indictments  for  misdemeunoursv  wi.en 
it  bears  on  the  issue,  possess  great  weight,  and.  perhaps,  are  ir- 
refragable. I  fjel  no  disposition  to  controvert  them,  nor  is  it  ne- 
cessary to  do  soon  the  present  occasion.  Character  had,  in  tlie 
cases  cited,  an  immediate  and  powerful  bearing  on  tlie  fac's  in 
issue,  and  did  not  go  merely  in  mitigation  ol  tne  punishment. 

"  Downe,  J.  (1  M'-Xally,  320.)  admitted  the  prisoner  to  v.ive 
"  evidence  of  character,  as  a  fraud  was  charged,  and  the  punish- 
^'  ment  was  not  certain,  but  discretionary."  The  first  reason 
given  by  Judge  Downe  is  solid,  because  character  bears  on  the 
point  of  fraud ;  but  the  second  reason  I  do  not  consider  in  t!^e 
same  light,  for  it  appears  to  me  to  bj  unsound,  and  incompatible 
with  legal  principles. 

The  suggestion,  that  the  evidence  should  be  permitted  to  pass 
to  the  jury,  that  they  may  determine  wheth.cr  tiie  oHlnder  ou  ht 
to  be  recommended  for  mercy,  is  utterly  destitute  of  foundation. 
It  does  not  merit  a  serious  thougf.t.  The  jurors  are  to  hear  such 
evidence,  as  the  court  think  pertinent  and  muteiicd,  and  Jiotliing 
more.  But  if  matters,  which  may  induce  tlie  jury  to  recommend 
the  offender  to  the  pardoning  power,  should  be  received  in  evi- 
dence, I  do  not  know  where  we  are  to  stop,  or  how  to  draw  a  line 
between  the  admission  and  non -admission  of  testimony.  We 
should  be  without  land  marks  ;  and  ailoat  on  the  ocean  without 
any  compass  to  direct  our  course. 

2.  The  attachment.  On  this  subject  the  judges  disagree,  or, 
as  the  statute  expresses  it,  their  opinions  are  opposed.  When 
this  happens,  the  judges  do  not  assign  any  reasons  in  favour  of 
their  respective  opinions,  but  merely  state  the  point  of  disagree- 
ment, that  either  p.uty  may  carry  it  to  the  supreme  court  for  ul- 
timate decision,  according  to  the  6th  section  of  the  act  to  amend 
the  judicial  system  of  the  United  States,  passed  the  29th  of  April, 
1802. 

One  of  the  judges  is  of  opinion,  that  the  absent  witnesses 
should  be  laid  under  a  rule  to  show  cause,  why  an  attachment 
should  not  be  issued  against  them.  The  other  judge  is  of  opi- 
nion, that  neither  an  attachment  in  the  first  instance,  nor  a  rule 
to  show  cause  ought  to  be  granted. 

Immediately  after  the  opinion  of  the  court  had  been  given 
Sanford  moved  to  bring  en  the  trial. 

Hoffman  requested  permission  for  the  counsel  of  the  defendant 
to  confer  a  few  minutes  together. 

Morton  requested  a  few  days  delay,  or  to  the  next  term  ;  he 
did  it  with  great  deference  to  the  court,  and  should  submit  with 
silent  respect  to  their  decision.  The  ground  on  which  this  ques- 
fion  had  been  argued  by  the  gentlemen  with  whom  he  was  joined, 
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had  great  force  on  his  mind,  and  he  hoped  the  court  would  admit 
of  a  short  delay.  He  further  requested  that  Mr.  Smith's  affidavit 
might  be  hied. 

rat(n'so7i,  J.  The  court  have  considered  tins  point  also,  and 
determined  that  the  trial  should  proceed.  His  own  infirm  state 
of  health  had  for  a  moment  inclined  him  to  agree  to  a  few  days 
delay,  with  the  hope  that  he  might  then  be  able  to  sit  on  the  trial ; 
but  he  was  convinced  that  he  should  not  in  that  time  be  suffi- 
ciently recovered.  He  therefore  relinquished  the  idea  of  delay 
on  his  own  account ;  and  he  did  not  perceive  any  benefit  which 
could  result  to  the  defendant  by  grantmg  the  application.* 

Judge  Paferson  then  left  the  bench. 

Ihe  district  attorney  renewed  his  motion  to  bring  on  the  trial. 
But  the  counsel  for  the  defendant  expressing  a  wish  that  it  mii/'  t 
bo  postponed  till  to-morrow  morning,  the  court,  with  the  assent 
of  the  counsel  for  the  prosecution,  granted  the  postponement,  on 
condition  that  the  defendant's  counsc-l  would  make  no  other  at- 
tempt to  create  delay.  And  the  defendant's  counsel  havmg  as 
sented  to  this,  the  court  adjourned  till  to-morrow  morning. 

Friday^  July  18^//,   1806. 
Present,  Judge  Talmadge. 

The  court  behig  opened,   the  district  attorney  moved  to  bring 
on  the  trial  of 
THE  UNITED  STATES  against  WILLIAM  S.  SMITH, 
Which  being  ordered  accordingly,  the  following  jurors  were 
balloted  for,  called,  and  sworn,  viz. 

John  Sullivan,  John  A.  Fort, 

John  Rathbone,  Jun.  James  Masterton, 

Lewis  C.  Hammersley,  Scliuyler  Livingston, 

Coutland  Babcock,  Henry  Panton, 

John  P.  Haff,  George  Forman, 

Goold  Hoyt,  Augustus  Wynkoop. 

The  district  attorney  then  addressed  the  court  and  jury  as 
follows : 

May  it  please  the  court.     Gentlemen  of  the  jury, 

The  defendant,  William  S.  Smith,  is  indicted  for  certain  mis- 
demeanours against  the  United  States.  It  is  alleged  in  the  in- 
dictment presented  by  the  grand  jury,  that  he  began,  set  on  loot, 
and  provided  the  means  for  a  military  expedition,  to  be  carried 
on  from  the  city  of  New-York,  against  the  dominions  of  Spain 
in  South  America,  the  United  States  and  Spain  being  at  peace. 
This  is  a  summary  statement  of  the  charge  presented  agiiinst 

*  Judge  Paterson  was  extremely  indisposed  all  the  time  he  attended 
this  couit,  and  what  the  Reporter  imagined,  has  since  been  realized  ; 
the  good  the  great  and  the  learned  judge  has  since  that  day  been  trans- 
lated to  another  and  a  better  world.     October  1,  1806. 
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Col.  Smith,  to  which  he  has  pleaded  that  he  is  not  i2;iiiUy»  and 
u.jjti  vviiicli  he  is  now  to  be  tried  by  you,  and  to  receive  convic- 
ti  jn  or  accjuittul  from  your  verdict.  It  will  immediately  strike 
you,  that  every  prosecution  for  an  offence  of  this  nature,  must 
nejossariiy  be  of  considerable  importance,  not  only  as  it  may 
a'Vjct  the  individual  accused,  hut  still  more  as  it  concerns  our 
country,  whose  laws  have  been  violated,  and  the  fyrcign  nation 
wnose  ri'^hts  have  been  invaded  by  the  offence.  Interesting  as 
every  sucn  prosecution  must  always  be,  it  will  be  seen  in  the 
sequel,  tiiat  tlie  olTenc  c  for  which  Col.  Smith  is  now  indicted,  is 
pviculiarly  ai^g;ravated  by  the  nature  and  object  of  this  expedi- 
tion, and  tlie  extent  of  the  means  prepared  to  carry  it  into  effect. 

The  indictment  against  Colonel  Smith,  is  founded  upon  tl»e 
5th  section  of  the  law  of  the  United  States,  entitled  "  An  act 
"  in  additition  to  the  act,  for  the  punishment  of  certain  crimes 
"  agauist  the  United  States,"  passed  the  5th  June,  1794.  This 
act  was  originally  limited  in  its  duration,  but  has  since  been 
rendered  perpetual.  It  was  first  passed  at  a  time  when  some  of 
the  principal  powers  of  Europe  were  at  war,  and  our  own  govern- 
ment had  wisely  determined  to  remain  neutral  and  at  peace. 
Notwithstanding  this  determination  of  our  government,  incii^id* 
uals  embarked  in  hostile  entei'prises,  and  in  our  own  country 
prepared  the  means  of  war  against  the  belligerent  powers.  At- 
tempts of  this  kind  made  by  unauthorised  indivichials,  and  tend- 
ing directly  to  violate  the  declared  neutrahty  of  the  couritry,  and 
endanger  its  peace,  Mere  the  immediate  occasion  of  enacting 
this  statute. 

This  act,  gentlemen,  is  declaratory  of  the  law  of  nations.  It 
defines  several  oft'ences  against  that  law,  and  provides  for  their 
punishment.  The  indictment  in  this  case,  is  founded  on  the  5th 
section  of  the  act,  but  in  order  that  you  may  distinctly  under- 
stand the  nature  of  the  oflence,  and  the  provisions  of  tlie  law,  it 
is  proper  that  you  should  take  a  view  of  the  whole  act. 

Sanfjrd  here  read  tiie  whole  act,  and  commented  upon  tlie 
several  sections. 

Some  of  the  oITences  specified  in  this  act,  can  only  take  place 
when  foreign  nations  are  at  w^ar,  and  tlie  United  States  are  at 
peace.  Those  enumerated  in  the  5lh  section,  may  take  place 
when  all  the  world  is  at  peace. 

I  have  said,  that  this  act  is  declaratory  of  the  law  of  nations. 
This  appears  from  the  phraseology  of  the  law,  by  whicli  it  is 
enacted  and  declared^  that  if  any  person  shall  violate  its  pro\i- 
sions  he  shall  be  punished ;  a  form  of  expression  which  is  only 
used  when  the  legislature  mean  to  establish  the  law  as  they  un- 
derstood it  to  be  before.  But  this  appears  still  more  conclu- 
sively from  the  principles  established  by  the  act,  all  of  wiiich 
were  before  recognised  as  principles  of  the  public  law,  prevail- 
ing among  all  civilized  naiions.     The  first  object  of  civil  society 
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is,  to  preserve  the  peace  of  the  community,  both  against  internaf 
violence  and  external  force.  The  ri;^ht  of  making  war,  is,  there- 
foie,  in  every  community,  whatever  may  be  the  form  of  its  gov- 
ernment, vested  in  the  supreme  power  of  the  state.  It  would  be 
in  vuiu  t!u\t  government  should  exist,  or  the  restraints  of  society 
be  imposed,  if  the  individuals  of  one  community  were  at  liberty, 
witi>eut  the  authority  of  the  supreme  power,  to  make  war 
"Upon  tiiOse  of  another  at  pleasure.  Such  a  state  of  things  would 
bj  an  extreme  of  barbarism,  unknown  even  to  the  savage  state. 
Ail  civilized  nations  luwe  therefore  concurred  in  adopting  tnese 
.principles,  that  the  right  of  making  war,  belongs  exclusively  to 
the  sovereign  pov/er  of  the  community  ;  that  it  is  not  enjoyed  by 
individuals,  unless  authorised  by  the  sovereign  power ;  and  that 
it  is  the  right  and  duty  of  every  community,  to  restrain  and 
punisii  its  citizens  or  subjects,  if  they  shall  make  unauthorised 
Avar  against  another  community.  These  principles  are  the  ele- 
ments of  the  law  of  nations. .  They  are  found  in  every  treatise 
on  that  subject.  They  are  adopted,  and  defined,  and  inforced,  in 
this  law  ol  the  United  States. 

It  is  not  uiiimport^mt  in  this  view,  to  nCidy  that  the  principles  es- 
tablished by  tiiib  act,  had  been  adopted  and  applied  to  our  situation 
as  a  neutral  power,  by  the  first  president  of  the  United  wStates^ 
before  this  law  passed.  The  object  of  this  act  v/as  to  inforcc 
these  principles  more  effectually,  to  adopt  them  as  a  part  of  our 
own  municipal  code,  and  to  provide  adequate  punishment  for 
those  who  might  ofiend  against  them. 

By  our  constitution,  the  right  of  m.aking  war  is  vested  in  con- 
gress. It  is  not  entrusted  to  the  president  alone,  or  to  the  pre- 
sident and  senate,  Avho  by  a  treaty  may  terminate  the  state  of 
war  and  restore  peace.  It  is  a  power  which  no  individual  state 
can  exercise,  though  for  many  important  purposes,  the  several 
states  are  absolute  sovereignties.  It  belongs  tlien  exclusively  to 
the  whole  legislature,  to  declare  that  the  United  States  are  at 
war.  Until  such  a  declaration  is  made,  the  nation  is  at  pe^ce  ; 
it  is  the  duty  of  every  citizen,  to  conform  to  the  will  of  the  na- 
tion, and  to  abstain  from  all  acts  of  violence  or  warfare,  agair.st 
the  dominions  and  people  of  foreign  states.  I  speak  not  here  of 
that  warfare  which  may  tal:e  place  in  our  own  country,  in  sup- 
pressing insurrections  or  repelling  invasions.  Those  cases  stand 
on  different  ground,  and  do  not  m  the  least  interfere  with  the 
principles  which  I  now  lay  down. 

If  then,  it  be  the  duty  of  our  citizens  to  abstain  from  acts  of 
violence  and  war  against  other  nations  with  whom  we  are  at 
peace,  how  is  that  duty  to  be  inforced  ?  I  answer,  by  this  law  . 
•wiiich  is  now  before  you.  Its  provisions  are  adapted  expressly 
to  such  cases.  The  \\ords  of  the  fifth  section,  are  sufticiently 
comprehensive  to  embrace  every  case.  "  If  any  person  shall 
'*  begin,  or  set  on  foot,  or  provide,  or  prepare,  the  means  for  any 
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^  military  expedition  or  enterprise,  lie  shall  be  punished."  These 
words  arc  noi  terms  of  urt  ;  they  arc  to  l)c  understood  in  their  or- 
dinary sense  and  acceptation,  and,  so  undci-iitood,  tliey  uiKjUcstion- 
ahiy  cmuriAce  every  case  in  which  any  person  may  attempt  to 
viofate  the  duties  oi"  neutrality  and  peace. 

I  come  now  to  speak  more  particularly  of  the  cl'.ari^es  contain- 
ed in  the  indictment.  This  inciicinient  contains  seven  counts,  or 
distinct  charges  aj^ainst  ti.e  defendant.  For  all  the  purposes  of 
the  present  trial,  it  v.  ill  he  stifTicient,  I  conceive,  to  state  to  you 
the  substance  of  three  of  them.  It  is  hrst  aliepjed  that  the  de- 
fendant bcj^an  a  military  expedition  in  this  city,  to  be  carried  on 
ai^ainst  the  domiiiiotis  of  Spain,  in  South  America.  It  is  also 
aile^^ed,  that  the  defendant  set  on  foot  a  military  enterprise,  in 
this  city,  to  be  carri.-d  on  against  the  dominions  of  Spain,  in 
South  America.  Anotlicr  charj^e  is,  that  the  defendant  provided 
thirty  men,  and  three  iundred  dollars  in  money,  as  tl.e  means 
for  such  enterprise.  If  any  one  of  these  charpjes  shall  be  es- 
tablished by  evidence,  the  prosecution  will  be  maintained,  and  it 
vill  be  your  duty  to  convict  the  defendant,  unless  he  shall  on  his 
part  establis'n  some  sviHicient  defence. 

The  'general  cliar^e  ap^ainst  the  defendant,  seems  to  resolve 
itself  into  four  principal  points,  to  be  estai)lished  before  the  court 
and  jury.  1st.  That  a  military  expedition  Avas  set  on  foot  in 
tliis  city.  2d.  That  this  military  expedition,  was  destined 
to  be  carried  on  ai^rainst  the  dominions  of  Spain,  in  South  Ameri- 
ca. 3d.  That  the  defendant  was  concerned  in  preparing  the 
expedition,  in  some  of  the  modes  charged  in  the  indictment  ; 
that  is  to  say,  either  by  beginning  it,  or  by  setting  it  on  foot,  or 
by  providing  men  and  money,  as  means  for  the  expedition. — 
And,  4th.  That  at  the  dme  when  this  shall  appear  to  have  been 
done,  the  United  States  and  the  King  of  Spain  were  at  peace. 
These  are  the  constituent  parts  of  the  ott'ence,  and  they  must  be 
established  ailirmatively  on  the  part  of  the  piosecution.  I  trust 
that  we  are  able  to  establish  them  to  your  entire  satisfaction. 

I  will  now  briefly  state  to  you  the  substance  of  the  testimony 
"wliich  we  shall  offer  for  that  purpose. 

It  will  appear  that  Tvliranda,  a  native  of  Caraccas,  in  South 
America,  and  formerly  an  officer  in  the  Spanish  service,  left 
that  service  in  disgust,  or  disgrace,  more  than  tAventy  years  ago. 
From  that  time  he  conceived  a  project  of  effecting  a  revolution  in 
his  native  country,  and  dismembering  it  from  the  crown  of  Spain. 
He  was  soon  afterwards  hi  the  United  States,  and  then  disclosed 
his  project  to  many  individuals  here.  He  proceeded  to  Europe, 
and  through  a  variety  of  fortune  there,  constantly  pursued  his  long 
meditated  project,  and  at  different  times  laid  it  before  the  govern- 
ments of  Great-Britain  and  France,  soliciting  their  assistance. — 
Not  having  succeeded  in  Europe,  he  again  came  to  the  United 
StatcF^  in  November  last.     Here  he  employed  himself,  in  pre- 
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paring  the  means  for  a  military  expedition  against  the  province  of 
Caraccas.  His  project  and  views,  vrere  fully  made  known  to  Col. 
Smith,  who  embarked  in  them,  and  undertook  to  provide  some  of  the 
essential  means  for  the  enterprise.  The  ship  Leander,  which  was 
pointed  out  by  Smith  as  proper  for  the  expedition,  was  engaged 
for  that  purpose.  A  great  quantity  of  arms,  and  military  stores, 
and  equipments  of  all  kinds,  was  procured  for  the  expedition, 
men  were  enlisted  by  Smith  himself,  and  by  his  agents,  and  the 
wages  advanced  upon  their  enlistment  were  paid  by  Smith. — ■■ 
Some  few  of  these  men,  who  were  destined  to  act  as  officers,  were 
informed  of  the  secret  object  of  the  expedition,  but  the  greater 
number  were  told  that  they  were  enlisted  for  the  service  of  the 
United  States,  and  were  not  to  go  out  of  their  territories.  The 
latter  representation  was  made  by  Smith  and  his  agents. 

The  object  of  the  expedition  will  be  established  by  irrefragable 
testimony.  That  object  was  to  invade  the  province  of  Caraccas, 
to  make  war  against  the  existing  authorities  of  the  country,  and 
to  separate  it  by  force  from  the  dominion  of  Spain. 

This,  gentlemen,  is  a  brief  outline  of  the  case  which  is  now  to 
be  filled  up  by  testimony.  You  already  perceive  that  it  exhibits 
no  common  spectacle.  In  a  moment  of  profound  peace  with  all 
nations,  a  considerable  number  of  individuals  in  the  bosom  of  our 
country,  conspire  to  make  war,  organize  themselves  into  a  milita- 
ry association,  and  provide  the  means  for  extensive  military  ope- 
rations ;  and  all  this  not  merely  for  the  pm-poseof  rapine  at  land, 
or  plunder  at  sea,  but  for  the  more  audacious  and  dangerous  pur- 
pose of  invading  a  peaceable  and  unoifending  people,  the  colonies 
of  a  prince  at  peace  and  in  amity  with  us,  in  order  to  subdue  those 
colonies,  and  wrest  them  from  their  lawful  sovereign,  by  the 
sword.  Such  an  attempt  is  a  flagrant  and  daring  usurpation  of 
the  sovereign  right  of  this  community,  to  make  war  or  remain 
at  peace,  as  its  government  may  think  proper,  and  at  the  same 
time  a  violent  outrage  upon  the  rights  of  Spain.  The  direct 
tendency,  perhaps  I  might  say,  the  inevitable  consequence,  of  sueh 
an  attempt,  must  be  to  involve  the  nation  in  war.  Reflect  for  a 
moment  upon  the  state  of  things  which  would  exist  if  this  expe- 
dition should  succeed.  ,  The  United  States  and  Spain  nominally 
at  peace,  but  an  important  part  of  the  territories  of  Spain  ^v'rested 
from  her  dominion,  by  hostile  force  prepared  in  the  territories  of 
the  United  States.  Or,  if  you  please,  reverse  the  picture,  and 
suppose  our  own  shores  should  be  invaded  by  a  banditti  wjio  had 
prepared  a  military  expedition  in  Spain,  and  had  come  hither  to 
separate  us  from  our  own  government  by  force.  It  is  not  necessa- 
ry for  me  to  ask  you  how  you  would  view  such  an  attempt,  or  how 
it  would  be  treated  by  the  government  and  people  of  this  country. 

I  forbear  to  pursue  these  reflections  farther.  I  have  not 
suggested  them  to  enlist  your  passions  or  to  excite  your  prejudi- 
ces upon  this  occasion.     Such  an  attempt  I  equally  disdaio  and 
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disclaim.  IF  I  supposed  it  possible  that  you  had  come  to  this  Heat 
of  justice  with  any  partialities  whatever,  I  would  entreat  you  to 
lay  aside  every  partial  feeling,  to  dismiss  every  prejudice,  and 
discard  every  passion.  Ikit  as  I  know  not  why  \  ou  should  enter- 
tain any  other  wish  upon  tb.is  occasion  than  that  justice  may  pre- 
vail, I  should  insult  you  by  makins^  such  a  request. 

The  duty  which  is  now  assij^ned  to  you  maybe  disai;-reeable, 
but  I  think  I  can  assure  you  that  it  will  not  be  difiicult.  The  tes- 
timony wliich  will  be  laid  before  you  will  undoubtedly  maintain 
the  indictment  and  establish  the  offence. 

If  this  shall  be  done,  the  defendant  must  consequently  be  con- 
victed, unless  he  has  some  lei^al  defence.  On  that  point  I  can 
only  say  that  I  know  of  no  defence  which  can  be  made,  and  I  \un 
liot  attempt  to  conjectiu'e  what  his  counsel  may  ofler. 

In  a  cause  of  such  magnitude,  involving  not  only  the  execution 
of  our  own  laws,  but  also  tiie  reparation  due  to  a  foreign  state, 
whose  rights  have  been  invaded,  I  trust  tliat  you  will  hear  with 
patience,  decide  with  deliberation,  anrl  in  the  simple  and  expres- 
sive language  of  your  oath,  give  a  true  verdict  according  to  evi- 
dence. 

Samuel  G.  Ogden  sivom, 

Sanford.    Do  you  know  Colonel  \V' illiam  S.  Smith  ?     j1.  Yes. 

Q.  How  long  have  you  known  him  ?     J.  A  great  many  years. 

Q.  How  many  years  ?  A.  Three  or  four  years.  I  have  known 
him  as  a  gentleman. 

Q.  Have  you  ever  seen  Col.  Smith  and  Gen.  Miranda  m 
company  together  ?  A.  I  have  seen  them  together,  but  I  do 
not  recollect  the  precise  day  when.  I  think  it  was  about  the  be- 
ginning of  January  ;  but  perhaps  it  might  be  the  latter  end  of 
December. 

Q.  Did  Col.  Smith  introduce  Miranda  to  you  ?     A.  He  did. 

Q.  Was  it  in  this  city  ?     A.  Yes. 

Q.  Are  you  sure  whether  it  was  in  January  or  December  that 
you  saw  them  together  ?  A.  It  might  be  December,  but  I  can- 
not recollect. 

Q.  When  they  were  together  with  you,  was  there  any  parti- 
cular conversation  ?  A.  There  might  be  a  great  deal,  but  I  can- 
not say  what  it  was. 

Q.  Do  you  know  what  was  the  object  of  the  first  meeting  be- 
tween you.  Col.  Smith  and  Miranda— did  you  hear  ?  A.  The 
object  of  the  first  meeting  was  to  make  me  acquainted  with  Gen, 
Miranda  as  a  man  of  science  and  a  great  traveller. 

Q.  ^Vhat  was  the  object  of  the  expedition  that  was  fitting  out 
at  tnat  time  ?  ,  Was  it  against  the  Spanish  dominions  in  South 
America  ?     A.  I  decline  answering  that  question. 

Q.  Did  you  ever  hear  Col.  Smith  sp:rak  of  an  expedition  to  thr 
"West-Iudies  ? 


96  THE  TRIAL  OF 

Hoffmayi.  To  answer  such  questions  as  Avoiild  tend  to  criminate 
himself  will  not  be  required  by  the  court.  By  this  mode  tl^.ey  can- 
not expect  to  criminate  Col.  Smith.  Mr.  Ogden  is  now  required 
to  show  the  destination  of  the  Leander,  without  wnich  they  will 
be  defeated  in  establishing  the  counts  in  the  indictment  ;  with  it, 
they  may,  perhaps,  be  enabled  to  bring  sufficient  testimony  to  es- 
tablish their  charge. 

Ogden.  If  you  ask  this  as  a  particular  question,  I  decline  to  an- 
swer.    If  you  put  it  as  a  general  question,  I  answer,  yes. 

Court.  It  appears  a  proper  question.  You  must  say  if  yoii 
know  any  thing  of  a  conversatiop.  or  declaration  of  Mr.  Smith, 
made  relative  to  the  matters  charged  in  the  indictment. 

Coldcn  hoped  the  court  would  r.ear  ium  on  this  point  ;  he  ex- 
pected to  show  that  the  witness  is  not  obliged  to  answer  questions 
like  that  now  proposed  ;  he  cannot  be  compelled  to  give  testinjo- 
ny  as  to  confessions  or  conversations  of  the  defendant,  which  may- 
be made  use  of  against  the  witness  when  it  comes  to  his  turn  to 
be  a  defencfant,  and  which  will  tend  to  criminate  him. 

Court,  the  question  is,  if  the  witness  heard  Col.  Smith  say  any- 
thing as  to  his  agency  or  procuration  of  tlis  expedition.  It  is 
proper  he  should  give  testimony  on  that  point. 

Colden.  I  hope  this  is  not  a  positive  decision  of  the  court,  but 
that  they  will  hear  us  on  so  important  a  point.  The  court  is  now 
to  make  a  decision  of  the  utmost  consequence,  not  only  to  this 
defendant  and  to  the  witness,  but  to  every  citizen,  inasmuch  as 
it  involves  a  fundamental  principle  in  the  administration  of  justice^ 
A  witness  is  not  bound  to  give  testimony  which  may  tend  to 
criminate  himself  ;  the  witness  ought  not  to  be  called  upon  to 
give  the  testimony  required  of  him,  because  it  may  tend  to  crimi- 
nate himself.  And  that  it  may  do  so>  ^^ill  be  obvious  to  the  court 
when  it  turns  to  its  records,  and  sees  that  there  is  an  indictment 
on  its  files  against  the  witness  for  the  same  ofiences  with  which 
the  defendant  is  charged. 

Edvjards  said,  that  the  question  might  be  \vell  understood,  he 
would  put  it  in  a  new  form  :  Did  you  ever  hear  Col.  Smith 
speak  of  the  expedition  of  the  Leander  to  South  America,  and 
what  did  he  say  ? 

Colden.  This  mode  of  putting  the  question  by  no  means  re- 
moves our  objections.  We  contend,  not  only  that  a  witness  shall 
not  be  compelled  to  answer  a  question,  when  the  answer  may 
criminate  iiim  immediately, but  that  he  shall  not  be  compelled  to 
answer  a  question  which  may  lend  to  criminate  himself. 

Court.  You  must  show  how  this  tends  to  criminate  Mr.  Ogden. 

Colden.  Nothing  can  be  more  obvious  than  that  it  may  do  so. 
If  Mr.  Ogden  were  not  indicted  for  having  participated  in  the  of- 
fence, with  which  the  defendant  is  charged,  still,  inasmuch  as, 
he  would  be  liable  to  be  indicted  at  any  time  hereafter,  if  it 
should  appear  that  he  was  a  partice^is  criminisy  he  might  object 
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to  answer  the  question,  on  the  j^round  that  his  answer  would  dis* 
close  'lis  participation  m  llie  arts  of  wl^ich  the  defendant  is  accus- 
ed. But  when  the  court  iinds  tliat  the  witiuss  is  indicted  for  the 
very  same  offi-nce  witii  which  the  defendant  is  char^!;ed,  the  force 
of  our  objectioii  must  be  immediately  felt.  The  defendant  and 
the  witness  are  indicted  for  fiitine^  out  in  the  Leandcr,  a  niiliiary 
cxpeditini  a<^ainst  the  Spanish  colonies.  Now,  in  order  to  con- 
\\c*  the  witness  on  the  indictm.*nt  wliich  is  preferred  ai^ainst  l.ini, 
it  will  be  incumbent  on  the  prosecutor  to  prove,  not  only  tliat  the 
witness  dill  provide  and  prepare  means  which  mi  -.lit  be  applied 
to  a  military  expedition  ;  but  he  must  sh.ow  upon  the  trial  of 
the  witness,  tliat  the  witness  knew  tliat  the  means  he  did  pr(»\idc 
were  intended  for  a  military  exp  "dilion.  For  witi;out  such  know- 
ledt^e  there  can  be  no  crimin  liity.  The  witness  would  be  no 
more  criminal  than  any  otiier  person,  who  may  have  provided, 
or  bou9;ht  and  sold  articles  of  tlie  same  description.  Now,  if  the 
witness  in  answer  to  the  cjuestion  put,  sliould  say.  I  had  conver- 
sations with  Colonel  Smitii,  in  wiiich  conversations  we  talked  of 
the  Leander ;  he  told  me  tliat  she  was  destined  to  carry  on  a  mi- 
litary expedition  ai^ainst  the  C'araccas,  and  he  en^^ajjed  me  to 
provide  means  for  tile  expedition;  would  not  this  tend  to  crimi- 
nate tlie  witness  ?  Would  it  not  be  conclusive  at^amst  lim  to 
show  that  lie  had  a  knowlcdi^e  of  the  expedition  ;  and  would 
the  public  prosecutor  have  any  t'lint;  more  to  do,  vvjien  he 
comes  to  |)ut  the  witness  on  his  trial,  than  to  prove  by  t))e  testi- 
mony of  some  by-stander,  that  the  \vitness,  in  answer  to  the  ques^ 
tion  then  put,  gave  such  testimony  as  I  have  supposed  ;  *and 
could  not  t!iis  tmd  to  criminate  i:im  ?  Nay,  it  would  directly 
criminate  him,  for  it  would  be  making  I.im  supply,  by  lis  own 
testimony,  an  essence  of  !iis  crime.  Let  us  suppose,  that  the 
witness  really  participated  in  the  offence  ^ith  wl.icli  the  defen- 
dant is  chari^ed ;  that  he  knew  the  destination  of  the  Lean- 
der and  the  intent  of  the  expedition  connected  with  her  ;  that  there 
exists  at  present  no  evidence  of  the  witness  having  such  know- 
ledge ;  and  that  the  witness  was  now  on  his  trial,  is  it  not  cer- 
tain that  he  would  be  acquitted  for  the  want  of  proof  of  what  is  so 
necessary  to  make  his  acts  criminal  ?  To  supply  this  want  of 
testimony  by  management,  Colonel  Smith  is  first  put  on  his 
trial,  and  Mr.  Ogden  called  on  as  a  witness  to  furnish  testimony 
against  -.imself.  It  is  not  necessary  for  us  to  show,  how  the 
answer  to  tlie  proposed  question  may  criminate  the  witness.  It  is 
sufficient  that  the  witness  says  it  would  furnish  matter  tor  his 
ov/n  accusation.  You  cannot  call  upon  the  witness  to  explain  how 
he  would  be  implicated  by  his  answer,  because  if  you  did,  you 
would  contravene  the  reason  of  the  rule,  and  draw  him  from  that 
protection  wiiich  he  ought  to  find  under  the  rule.  P'or  if  the 
witn  s>  is  to  tell  you  how  liis  answer  would  criminate  himself,  he 
must  first  tell  you  what  riis  answer  would  be,  and  show  its  bear 
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ing  and  connection  with  other  circumstances,  before  you  could 
judi^e  whether  it  would  criminate  him  or  not.  We  contendy 
therefore,  that  it  must  rest  on  the  witnesses  own  declaration.  If 
he  says  the  answer  would  criminate  him,  he  will  not  be  obliged 
to  give  the  answer.  If  it  sliould  be  objected  that  ii  this  doctrine 
prevails  that  then  a  witness  in  every  case  would  have  it  in  Ids 
power  to  arrest  his  examination  and  to  conct^al  the  truth  by  say- 
ing that  his  answer  would  expose  his  own  guilt ;  we  shall  not 
deny  that  this  would  in  a  o  reat  degree  result  from  our  construc- 
tion of  the  rule  of  law.  But  aii  human  institutions  have,  and 
must  have  their  imperfections  ;  and  it  is  one  in  the  administratioi> 
of  justice  that  it  may  happen  that  a  witness  may  avail  himself  of 
tins  rule  to  suppress  the  truth.  But  then  let  it  be  remembered, 
tliat  he  must  do  so  by  committing  a  perjury  ;  for  he  must  say 
upon  his  oath  that  the  answer  required  of  liim  would  criminate 
himself;  and  you  have  then  the  same  assurance  for  the  truth  of 
this  declaration  that  you  have  for  any  other  fact  that  depends  up- 
on the  oath  of  a  witness.  Mr.  Ogden  liaving  declared  on  his  oath, 
that  he  cannot  answer  the  questions  which  have  been  proposed  to 
him  without  criminating  himself,  we  trust  the  court  will  say  he 
cannot  be  compelled  to  give  an  answer. 

Hoffman.  One  word.  No  accomplice  can  ever  be  forced  to 
give  testimony  against  himself.  It  is  a  general  rule  of  law,  and 
recognised  by  the  practice  of  all  our  courts  of  justice.  If  the  at- 
torney-general wants  to  make  use  of  the  testimony  of  Mr.  Ogden 
on  this  point,  he  must  first  enter  a  nolle  prosequi^  and  discharge 
the  witness  from  the  prosecution. 

Court.  He  is  only  to  say  w^hether  he  has  heard  any  confessions 
or  admissions  on  the  part  of  the  defendant ;  but  he  is  not  called 
on  to  say  in  what  degree  he  may  have  been  an  accomplice. 

Hoffman.  What  1  stated  is  an  universal  principle,  and  the 
court  must  be  sensible  that  if  Mr.  Ogden  stood  here  in  the  char- 
acter of  an  accomplice,  he  could  not  be  called  upon  to  give  testi- 
mony at  all.  If  he  be  a  principal  or  co-principal  in  the  offence, 
it  cannot  be  inquired  of.  Nothing  can  entitle  the  prosecutor  to 
his  testimony  but  a  nolle  prosequi,  according  to  all  the  rules  of  the 
English  law. 

Ogden.  If  I  was  to  answer  tlie  (iuestion  it  may  tend  to  crimi- 
nate myself.  I  am  indicted  for  the  same  ofience,  and  a  mutual 
communication  on  the  subject  would  imply  that  each  of  us  knew 
of  the  setting  on  foot  and  fitting  out  the  expedidon.  I  therefore 
decline  the  answer. 

Sanford.  Do  you  mean  to  submit,  or  do  you  refuse  to  answer  ? 
ji.  I  have  already  refused,  under  the  particular  circumstances 
which  I  have  stated. 

Sanford.  At  present  we  do  not  call  on  the  court  to  inforce  its 
decision  in  respect  to  this  answer  ;  but  we  do  not  wave  our  right 
to  call  upon  it  for  that  purpose  hereafter. 
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Q.  Did  you  see  Smith  and  Miranda  toe^ether  more  than  once  '' 
./.  1  did,  hut  I  do  not  rcniemher  liow  often. 

Q.  Was  it  after  Miranda's  introduction  to  you  ?  «'A  Ves.  I 
have  seen  them  walkint^  on  the  battery  together,  that  is  in  the 
month  of  January  last. 

Q.  Did  Miranda  apply  to  you  to  charter  a  vessel  ?  J.  T  do 
not  t!unk  that  (jueslion  legal.  If  he  had  applied  to  me  to  char- 
ter, and  I  ackno\vled!j;ed  it,  it  may  be  followed  up  to  prove  that  I 
knew  of  tiie  expedition  that  was  set  on  foot. 

Sanford.  Did  you  cliarter  a  vessel  to  Miranda  ?  Mr.  Ogden 
was  ai)out  to  answer,  when  Emm.et  arose  and  said,  he  objects  to 
that  question.     ()u;den  adds,  I  do. 

limnift.  We  not  only  object  to  this  question  as  it  forms  a  link 
in  the  chain  of  proof,  which,  if  once  obtidned,  fastens  round  the 
witness  as  well  as  the  dtfcndant.  If  Mr.  Oi;den  says  that  he  did 
charter  a  vessel  to  (ien.  Miranda,  then  they  mii>;ht,  by  couplint^ 
other  testimony,  show  that  she  was  fitted  out  and  laden  with  arms 
and  ammup.ition  ;  then  show  the  partic\dar  object  of  her  destina» 
lion  ;  and  upon  Mr.  ()c:den's  trial  it  will  be  competent  to  i^ive  in 
evidence,  by  the  testimony  of  a  !n-stander,  that  he  had  a  know- 
ledge or  concern  in  the  undertaking  ;  he  therefore  cannot  be  call- 
ed upon  to  answer  whilst  he  is  under  prosecution.  I  will  state  a 
decision  which  has  taken  place  on  this  head,  which  goes  farther 
than  we  contend  for.  It  is  the  case  of  Dr.  Deman.  The  attor- 
ney-general filed  an  information,  ex  officio^  for  a  libel.  It  was 
competent  to  be  proved  by  the  printer.  In  his  defence,  he  stated 
that  the  printer  was  hidicted  also.  The  court  immediately  de- 
clared that  the  piinter  shoukl  not  be  asked  a  single  question  whilst 
he  remained  under  indictment,  or  until  a  imllr  Imjucqui  w^as  enter- 
ed. But  our  objections  go  farther  ;  we  stand  on  the  groiuids  of 
the  constitution,  emd  not  the  common  law  ;  and  v.e  must  say  thai 
our  lips  are  hermetically  sealed,  as  to  answering  any  qustions 
which  may  tend  to  criminate  ourselves.  We  say  that  no  ques- 
tions can  be  asked  of  the  witness  in  relation  to  any  acts  done  by 
himself  which  by  some  subsequent  testimony  may  be  so  connect- 
ed as  to  tend  to  his  own  crimination. 

Edwards  wished  the  gentlemen  had  been  prepared  with  more 
authorities  to  support  the  point  they  have  taken  up.  The  one 
that  had  been  referred  to,  was  a  case  not  in  England,  but  in  Ire- 
land. The  books  which  generally  serve  as  precedents  in  the 
United  States,  are  precedents  from  the  courts  of  England.  We 
know  not  what  modifications  there  are  of  English  law  in  Ireland  ; 
therefore  we  do  not  rely  more  on  the  cases  in  that  country,  than 
in  France  ;  we  are  prepared  to  discuss  this  question  of  the  nolle  pro- 
sequi^ and  wish  it  to  be  decided  on  principle.  I  wish  as  much  as 
any  man  to  protect  every  person  in  the  full  enjoyment  of  his 
rights  and  privileges.  I'do  not  wish  to  go  beyond  the  legal 
lenp'lh  in  this  examl^jvition. 
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Court.  Lest  this  point  m  ly  be  supposed  to  rest  on  a  principle 
of  I.iw,  I  shall  only  say,  that  I  cannot  see  how  ti.is  question  can 
tend  to  criminate  himself.  It  could  not  be  'c^iven  in  evidence  on 
his  in.iictment,  as  has  been  urged  by  the  defendant's  counsel,  be- 
cause it  is  not  a  voluntary  confession  on  his  part 

HjfTman  and  Emmn  both  declared  that  it  could  be  given  in  evi- 
dence by  a  tliird  person. 

Edwards  asked  ajjain,  how  could  it  be  given  in  evidence  against 
liimself  ?  Tlie  chartcrin^^  of  a  vessel  is  an  innocent  act,  therefore, 
it  do^s  not  criminate  him.  If  I  ask  if  he  chartered  his  vessel  to 
go  lo  the  Caraccjs  on  a  military  expedition,  that  would  crind- 
nate  him  ;  therefore  \vi  must  not  answer  it.  I  admit  io  its  iuil- 
est  extent,  that  he  must  not  answer  a  question,  by  which  he  may 
expose  nimself  to  be  charged  with  a  crime. 

Ogden.  My  answer  migl.t  lead  to  tlie  fountain-head  ;  they 
mi^^nt  supply  by  otner  witnesses  what  is  wanting  in  mine,  and 
thereby  fill  up  the  chasm.  Yet  my  answer  shall  be  determined 
by  the  opinion  of  my  counsel. 

Ihjffmmi.  The  opinion  of  your  counsel  is,  th.at  you  are  not 
bound  to  answer  the  question  ;  and  we  advise  you  not  to  an- 
swer it. 

Sanford.  We  reserve  our  li^ht  to  call  on  the  court  to  inforce 
its  decision,  though  we  do  not  call  upon  it,  at  this  time,  for  that 
purpose. 

tioffman.  You  have  seen  Gen.  Miranda  in  company  with  Mr. 
Smith  ;  have  you  not  seen  him  in  company  vrith  others?  A.  I 
have  seen  Gen  Miranda  frequently  in  company  with  the  first 
characters  in  New -York. 

Q.  Did  you  ever  hear  from  any  of  the  ofiicers  of  government, 
that  he  had  dined  with  them  and  a  number  of  other  gentlemen 
in  the  city  ?  Tiiat  he  is  known  also  to  Mr.  Madison  and  to  the 
president.  I  ask  these  questions  with  a  view  to  remove  any  sus- 
picions which  may  arise  against  Col.  Smith,  for  being  seen  in 
company  with  Gen.  Miranda. 

Court.  You  may  conceive  that  you  may  have  a  right  to  ask 
these  questions,  but  I  do  not  see  to  wiuit  purpose  the  answer 
would  serve.     It  is  nothing  but  hearsay,  wnich  is  not  evidence. 

Nicholan  Powuine  sworn. 

Q.  Are  you  acquainted  with  Gen.  Miranda  ?  A.  Yes.  I 
know  him  pretty  well. 

Q.  Have  you  known  him  many  years  ?  J.  I  have  known  him 
above  twenty  years. 

Q.  What  country  is  he  a  native  of  ?  A.  I  have  always  un- 
derstood liim  to  have  been  a  native  ofthe  Caraccas. 

Citdcn.  You  will  please  to  answer,  sir,  as  to  what  you  know  of 
your  own  knowledge,  not  what  you  have  understood. 
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Edivards.  If  it  was  merely  hearsay  evidence,  it  "would  be  im- 
propei- ;  but  it  is  certainly  not  un  improper  question  to  ask  of 
oUv.-  mm,  wiiere  anotlier  was  born,  with  wliom  he  hud  been  ac- 
quainted twenty  years. 

Rjmainc.  It  was  always  reported,  that  Gen.  Miranda  was  a  na- 
tive ot  t.ie  Spaiiis  1  main,  in  tlie  province  of  Caraccas. 

Q.  Was  not  Miranda  some  time  m  tlie  Spanish  service  ?  A. 
I  have  understood  so  from  books  and  authors  which  I  have  read. 
I  do  not  know  it  from  my  own  knowledge. 

Q.  *.V'hen  did  he  quit  that  service.  A.  I  cannot  tell.  I  think 
he  heldtlie  ram^  of  iicutenant-colonel  or  colonel  ;  the  circumstance 
beinG:  a  no^el  one  made  an  impression  on  my  mind,  as  he  was 
the  first  native  American  tliut  ever  arrived  to  that  rank. 

Q.  How  ioni^  is  it  since  he  left  his  n.;tive  country  ?  A.  He 
came  to  Arn'.rica  shoitly  alter  the  revolutionary  war.  I  think 
he  left  it  in  1784;  lie  went  from  here  to  Ln^Iand,  as  I  am  in^- 
formed,  and  believe,  as  an  officer,  for  I  have  seen  him  in  regi- 
meritals  myself. 

David  Gelston  sworn. 

Q.  When  the  military  expedition  was  fitted  out  in  the  Leander, 
had  Mr.  O.^^den  any  otiier  sliips  in  port. 

Kmmet.  This  is  not  evidence  pertinent  to  the  issue. 

Q.  We  will  put  tiie  question  in  other  words.  Is  not  Mr.  Og- 
den  owner  of  several  vessels  ?     A.  Yes. 

Q.  Does  he  own  the  Leander  ?     A.  Yes. 

Q.  ^Vhen  did  the  Leander  sail  on  her  last  voyage  ?  A.  She 
cleared  out  the  23d  of  January  and  sdled  the  3d  of  February  last. 

Q.   Did  she  clear  out  for  Jacquemel  ?     A.  Yes. 

Q.  What  other  vessels  were  in  her  company  ? 

Emmet.  Let  the  collector  produce  the  custom-house  books  ; 
the  entries  will  be  better  testimony  than  his  recollection. 

Q.  Have  you  the  clearance  with  you  ?  A.  Yes.  (The  wit- 
ness produces  the  clearance  and  the  manifest  of  the  cargo.) 

Q.  When  did  the  Emperor  sail  ?  A.  The  Kmperor,  the  In- 
dostan,  and  the  Diana  all  cleared  out  the  23d  of  December,  and 
the  Leander  the  23d  of  January. 

Q.  Was  T.  Lewis  captcdn  of  the  Leander  ?     A.  Yes. 

Cross  examined. 
Hoffman.  Did  the  Emperor,  Indostan  and  Diana  clear  out  for 
Jacquemel  ?     A.  They  cleared  out  for  Port  au  Prince  in  St.  Do- 


Jofni  JM'-Lane  sworn. 
Q.  Did  you  sell  a  quantity  of  arms  and  military  stores  which 
v/ere  put  on  board  the  Leander  ?     A.  Not  in  the  last  \  oyage,  but 
in  former  ones  I  have.     I  have  been  in  ttie  habit  of  arming  ves- 
sels for  Mr.  Oirden. 
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Q,  Did  you  not  furnish  some  military  equipments  ?  J.  Capt. 
Lewis  applied  to  me  for  a  number  of  things. 

Q.  Did  he  purchase  of  you  any  military  articles  ? 

M^Lane.  Does  this  relate  to  the  question  about  Col.  Smith  ? 

Hodman.  You  must  prove  that  Capt.  Lewis  was  an  agent  oi 
Col.  Smit'i,  before  liis  actions  can  be  brought  against  us. 

Court.  The  object  is  to  prove  a  military  expedition,  and  then 
the  part  the  defendant  took  in  that  expedition.  This  question 
goes  to  sr.ow,  that  a  mihtary  expedition  was  set  on  foot ;  it  is 
therefore  a  proper  one. 

District  Att.  We  prove  that  a  military  expedition  was  set  on 
foot,  and  that  this  v/itness  was  apphed  to  for  the  purpose  of  car- 
rying it  into  execution.  We  shall  prove  the  agency  of  Capt. 
Lewis,  and  the  jury  will  judge  how  far  Col.  Smith  is  implicated 
or  connected  with  him. 

Emmet.  We  contend  that  this  kind  of  testimony  is  not  fit  to 
go  to  the  jury  ;  they  are  endeavouring  to  criminate  the  defendant 
by  the  acts  of  third  persons.  If  they  mean  to  charge  us  with 
the  acts  of  Capt.  l^ewis,  they  ought  to  have  laid  the  indictment 
for  a  conspiracy.  We  have  heard  much  of  the  danger  of  im- 
proper evidence  going  to  a  jury  which  is  not  relevant  to  the 
issue  ;  this  appears  to  me  to  be  wholly  immaterial. 

Court.  The  indictment  charges  the  defendant  with  fitting  out 
and  preparing  a  military  expedition  ;  the  preparation  might  have 
been  done  by  himself,  or  by  third  persons.  The  public  accuser 
-will  prove  that  an  exp^rdition  was  fitted  out,  and  the  manner  in 
which  it  was  conducted  on  the  part  of  Col.  Smith,  or  his  agents. 

Q.  What  articles  did  you  sell  Capt.  Lewis  ?  A.  1  sold  him 
some  slow-match  linstocks,  powder-horns,  and  some  other  small 
tlungs,  which  I  provided  in  January  last,  and  put  on  board  a  pet- 
tiauger  ;  they  are  articles  wi;ich  are  used  for  the  artillery  oa 
land.    I  saw  them  go  on  board. 

Q.  Who  was  to  pay  you  for  these  articles  ?  (A  list  of  which, 
the  district  attorney  held  in  his  hand.)  A.  I  hold  Mr.  Ogden's 
paper  for  them. 

Q.  Did  you  go  aiiy  where  with  Capt.  Lewis  or  Mr.  Ogden, 
and  see  a  number  of  muskets  that  were  prepared  for  the  Lean- 
der?  A.  After  I  returned  from  Washington,  I  saw  several 
chests  of  arms  at  Price's,  More's  and  Allen's.  At  Allen's  1  saw 
they  were  packed  up  in  straw.  I  noticed  it,  because  I  considered 
it  a  bad  mode  of  package  ;  they  should  be  put  up  in  boxes. 

Q.  What  did  you  see  at  Allen's  ?  A.  I  saw  several  boxes 
tiiere. 

Q.  You  say,  after  you  returned  from  Washington,  you  went 
to  thesK  places — what  time  did  you  go  to  Washmgton  ?  A.  I 
went  in  December  and  returned  early  in  February. 

^  Q.  Did  Capt.  Lewis  call  upon  you  for  any  carriages  for  field- 
pieces  ?    A.  He  did,  and  for  carriages  for  garrison  ;  but  I  could 
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i»ot  spare  liim  any.  He  went  to  some  of  the  workmen  ;  but  they 
couicl  not  supply  him,  not  having  any  sound  mutcric'Is. 

Q.  Did  he  ask  you  tor  muskets  ?  ^/f.  He  did  ;  I  had  alx)ut 
three  thousand  of  them,  but  I  refused  them,  because  I  did 
not  know  but  that  the  hostile  movements  on  our  trontieis  mii^ht 
occusion  lui  eaily  demand  for  them  on  the  part  of  government, 
and  before  they  could  be  replaced. 

Q.  Was  you  ever  on  board  the  Leander  ?  ^.  Yes  ;  my  er- 
rand ther^  was  this  :  Before  I  Wv^nt  to  VVasliington,  I  was  ofier- 
ed  t.vo  brass  field-pieces.  I  postponed  the  purchase  of  them  un- 
til I  returned,  in  expectation  of  j^ettinej  them  at  a  less  piice  ;  and 
I  found  they  i\acl  be«jn  disposed  of  in  my  absence.  I  found  they 
were  on  board  the  Leander.  I  tliought  it  somewhat  strange,  as  I 
did  not  thmk  any  individual  could  afibrd  to  i;i\e  the  price  I  had 
been  asked  Ur  them  for  ship's  use.  When  I  was  onboard,  I  saw 
those  two  pieces  and  other  artillery  between  decKS.  I  siiw  al^o  a 
number  of  shot  of  diiVerent  sizes. 

CrosS'ejra?)n'ned. 

Q.  Are  the  articles  enumerated  in  tins  list  more  than  sufficient 
for  an  ordinary  voyage  of  such  a  vessel  ?     ^-i.  They  were  not. 

Q.  You  have  fitted  out  a  great  number  of  vessels  before,  have 
you  not  ?  ^.  I  have  been  in  the  habit  of  fitting  out  sliips  twenty 
years,  and  except  the  slow-match,  there  was  not  military  stores 
more  than  enough  for  a  voyage  to  the  IVIeuilerranean  or  East- 
Indies. 

Q.  You  say  you  shipped  these  articles  in  apettiauger;  did  you 
do  it  openly  and  in  the  day  time  ?     J.  I  did. 

District  Attorney.  Did  you  suppose  that  the  guns  and  balls 
you  saw  on  board,  were  more  than  enough  for  a  vessel's  use.  A. 
Yes  ;  enough  foi*  one  or  two  vessels  of  her  size. 

Q.  You  are  in  the  habit  of  furnishin,^-  uiilitary  stores,  ammuni- 
tion, and  arms  ;  did  you  fun.ish  the  Leander  with  gun-powder. 
A,  No,  but  I  have  furnished  more  of  those  articles  for  commer- 
cial purposes  than  was  furnished  for  the  Leander.  I  f.equtntly 
furnish  vessels  with  more  than  is  enough  for  their  eqmpment. 

Court,  Vv'hat  time  was  it  when  you  used  to  furnish  these  ex- 
traordinary supplies.     A.  Two,  three,  four,  and  five  years  ago. 

Ebenezcr  Stevens  sivorn. 

Q.  Did  you  vend  some  guns  to  Mr.  Ogden  ?  A.  I  sold  him  6 
iron  9  pounders.  I  saw  him  in  the  street,  and  informed  him 
wtiere  they  lay,  and  the  price  ;  they  were  taken  away  against  my 
return  home ;  tl'is  was  the  5th  January  last.  I  do  not  know 
Wiiere  they  were  taken  to.  I  understood  Mr.  Ogden's  cartmen 
took  them  away. 

Cross-examined. 

Q.  Do  you  know  whether  the  trade  in  arms,  and  ammunition, 
is  not  comuion  from  this  port  to  bt.  Domingo,  and  other  islands 
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of  the  West -Indies,  and  those  articles  are  considered  as  articles 
of  merchandize  ?  A.  They  are  considered  and  traded  in  as  arti- 
cles of  commerce. 

Bi chard  Belden  sivorn. 
Q.  Did  you  sell  to  Captain  Lewis,  or  Mr.  Oe^den,  any  pistols, 
swords,  or  other  instruments  of  war  ?  A.  Lewis  and  Oirden  erne 
to  my  house  together,  and  I  sold  them  80  pair  of  pistols,  8  pair 
of  a  superior  quality,  and  130  swords;  it  wus  on  the  20th  Janua- 
ry, 1806.  I  took.  Mr.  Ogden's  paper  for  payment.  All  tnose 
arms  were  for  cavalry.  I  understowl  they  were  to  l'O  on  bov.rd  a 
ship,  but  the  ship's  name  was  not  mentioned.  By  Mr.  Oi^den's 
order,  they  were  packed  up,  and  ordered  on  board ;  the  price  of 
the  whole  was  1700  dollars  ;  1600  was  for  the  i^rms  ;  the  other 
was  for  some  trifling  thin;^s  he  had  at  the  same  time. 

Jonathan  Ogden  fiivorn. 
Q.  Did  you  sell  a  quantity  of  gun-powder  to  Mr.  Ogden  ?  J. 
I  sold  him  50  quarter-casks,  on  the  25th  of  January  last,  I  think 
it  was  from  Martin  Boerum's  magazine,  at  Broo^^yn  ;  it  was  not 
stated  to  be  for  any  expedition,  but  three-fourti.s  of  all  the  pow- 
der I  sell  is  for  exportation. 

Crofis  ''^xamincd. 
■    Q.  This  is  an  article  of  common  merchandise  ;  did  you  export 
it  frequently  ?     A.  Yes,  but  much  lately. 

John  Jacob  Astor  sworn. 

Q.  Did  you  sell  any  arms  to  Mr.  Ogden  or  Mr.  Lewis  ?  A. 
No,  I  did  not  sell  to  either  of  them,  but  I  sold  to  Belden,  who  sold 
to  Mr.  Ogden,  about  60  or  70  swords. 

Court.  This  testimony  does  not  apply  ;  you  have  Mr.  Belden's 
testimony  already. 

Benjamin   Haight  sworn. 

Q.  Did  you  furnish  Captain  Armstrong  with  any  military 
equipments. 

Emmet.  What  bearing  can  this  question  have  upon  the  issue  ; 
AVe  have  nothing  to  do  with  IVIr.  Armstrong  or  his  purcl-ases. 

District  Attorney.  We  shall  show  that  Armstrong  was  the 
agent  of  the  defendant. 

B.  Haight.  About  the  10th  or  I5th  of  January,  Mr.  Arm- 
strong applied  to  me  for  accoutrements  for  riflemen,  properly 
made  for  ttiat  purpose  accorciin,;  to  pattern  ;  they  were  belts  and 
pouches  of  a  peculiar  construction  for  that  class  of  men  ;  I  made 
250  sets,  for  250  men,  and  deuvered  them  to  the  order  of  Mr. 
Armstrong,  and  I  was  referred  by  Captain  Lewis  to  INIr.  Ogden 
for  payment.     There  were  s.iddles  for  gentlemen,  I  understood 
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for  their  own  use  ;  they  were  not  military  saddles.  All  these  ar- 
ticles were  to  be  ki:ot  ready  by  a  certain  time,  I  think  fi\e  or  six 
days  after  they  were  bespoke  ;  they  were  delivered  about  the  1 8th 
or  20th  of  January. 

Croas-cxamincd. 

Q.  You  sav  vou  were  referred  to  Mr.  O^jden  for  payment ;  did 
he  order  any  of  the  articles?  J.  No,  but  he  assumed  tiie  pay- 
ment. 

Q.  Have  not  such  articles  been  heretofore  exported  ?  A.  Not 
that  I  know  of. 

Bernard  Hart  srjom. 
Q.  Did  you  sell  any  cannon  to  Captain  Lewis  or  Mr.  09:den  ? 
J.   I  sold  Captain   Lewis  14  cannon  in  January  l.ist,   I  think  the 
8t  1 ;  1  presume  he  took  tliem  away,  for  1  received  Mr.  Ogden's 
note  for  the  payment. 

Cross-rxamincd. 
Hoffman.  ^Vhat  kind  of  caiinon  were  they  ?     A.  I  believe  sijt 
of  them  were  9  pounders.     I  really  do  not  know  what  tne  others 
were. 

Abraham  Vanncst  s-voryj. 

I  am  a  saddler.  I  made  some  cartridic^e  boxes  and  belts,  but  no 
saddles,  for  the  expedition.  I  made  250  s^ts,  by  ti.e  order  of  M\\ 
Armstrong',  about  tiie  I2t:i  or  20th,  about  tne  middle  of  January. 

Ho'fman.  You  can  refer  to  your  books  for  the  time.  A.  He 
wished  to  have  them  made  as  soon  as  possible,  and  wiien  I  deli- 
vered them  he  gave  me  an  order  on  Mr.  Ogden  for  the  amount  of 
my  bill. 

Jonathan  Fay  sworn. 
Q.  Did  Capt.  Lew  is  apply  to  you  for  any  arms  ?  A.  He  called 
a  number  of  times  at  my  house,  as  I  was  informed  by  Mrs.  i  ^y, 
and  left  word  tiiat  he  wanted  me  to  procure  some  military  equip- 
ments for  him.  I  made  out  a  list  of  ail  i  l^a^l  on  hand.  Some- 
time last  January  I  met  Capt.  Lewis  in  Cherry-street,  and  I  asKed 
him  if  ne  had  called  upon  me  for  equipments  in  my  line._  He  said 
yes,  I  have  called  upon  you  several  times,  and  if  you  will  walk  to 
the  house  I  will  tell  you  what  articles  I  want.  I  went  with  him. 
He  there  gave  me  an  order,  which  I  executed  about  the  20th  of 
January.  The  articles  were  35  muskets,  18  pistols,  15  or  20 
cutlasses.  I  had  a  number  more,  but  I  could  not  get  them  ready- 
in  time.  I  saw  those  I  furnished  safely  delivered  on  board  the 
Le.aider,  between  Courtland-street  and  Mr.  Ogden's.  I  did  not 
see  them  delivered  in  the  hoicl,  but  on  deck  j  it  was  a  matter  oi 
notoriety  that  they  were  to  go  on  board. 

P 
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Cross-examined. 

Hojfman.  Do  I  UDtlerstand  you  to  say  that  the  whole  of  the  ex- 
pedition was  a  matit-  of  public  notoriety  ?  ^.  Yes,  it  was  public 
wiitrever  1  went ;  ii  was  IVequcntly  a  matter  of  conversation  in  the 
societies  I  visited. 

Emmet.  Did  not  the  vessel  kiy  at  the  back  of  the  collector's 
house,  and  in  a  public  and  frequented  part  of  the  city  ?     A.  Yes. 

Q.  Flow  many  days  was  tliis  sbipn  ent  public  in  the  city  ?  A. 
I  cannot  tell,  but  it  must  have  been  at  least  10  days. 

Q.  Do  you  mean  10  days  prior  to  your  shipment  on  the  20th  of 
January  ?  A.  I  think  it  was ;  every  thing  respecting  it  seemed 
to  me  to  be  well  known. 

District  Attorney.  What  v.-as  a  matter  of  £,eneral  notoriety,  and 
so  well  known  as  you  dcFxribe  it  ?  A.  That  the  Leancier  was  fit- 
ting out  for  a  secret  expedition  ;  but  the  place  of  her  destination 
was  not  revealed. 

P.  Edwards.  What  was  the  matter  of  notoriety  ?  A.  It  w^as 
the  sailing  of  the  vessel ;  that  is  what  I  meant  to  express  ;  but  I  said 
that  her  destination  Avas  not  publicly  known,  and  that  the  goods  I 
sold  were  intended  to  go  on  board  of  the  Leander. 

William  Eos  brook  sworn. 
I  am  a  surgeon's  instrument  maker,  and  frequently  buy  and 
sell  swords.  I  aid  not  sell  any  to  Mr.  Ogden,  but  to  Capt.  Lewis  ; 
and  those  I  delivered  on  the  25th  of  January  last ;  I  have  the  bill 
here.  (He  read  the  bill ;  the  amount  was  704  dollars.)  I  was  re- 
ferred to  Mr.  Ogden  for  payment,  and  have  his  note  for  the  same. 
I  delivered  the  swords  to  the  cartman  They  are  charged  at  va- 
rious prices,  and  were  in  the  whole  129.  I  did  not  know  the  use 
they  were  intended  for. 

TVillia??!  Allen  sworn. 

I  am  a  gunsmith,  and  sell  those  kind  of  arms  frequently  for 
exportation.  I  sold  about  200  muskets  to  Mr.  Ogden  and  Capt. 
Lewis.  When  they  called  the  first  time,  they  came  together  to 
purchase  them.  I  sold  them  some  3  or  4  pounders  cannon,  but  I 
do  not  know  the  day  ;  I  think  it  was  some  time  in  January.  1  de- 
livered them  to  the  cartman  who  came  for 'them.  Tlie  muskets 
were  put  in  boxes.  The  boxes  were  sent  to  me  without  direc- 
tions, but  I  do  not  know  by  whom.  What  pay  I  got  tor  the  ar- 
ticles, I  got  of  Mr.  Ogden,  and  the  remainder  I  still  look  to  him 
for.  The  application  was  made  tome  for  the  muskets  within  a 
Aveek  of  the  time  in  which  they  were  supplied. 

The  court  adjourned  till  to-morrow. 

Saturday -f  July  19 t/i. 
The  court,  on  account  of  the  death  of  a  child  of  Judge  Tal- 
madge,  adjourned  without  proceeding  on  the  trial. 
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Monday^  July  2\fit. 
Present,  Talmadgk,  Judge. 

Daniel  Ludlovj  sworn. 

Q.  Did  Gen.  Miranda,  when  he  last  returned  from  Fngland, 
brin.ij:  a  bill  of  exchant^e,  or  a  letter  of  credit  to  you  ?  y/,  Ye>..  he 
did  ;  it  was  a  letter  of  credit  in  favour  of  (ieorge  Martin,  from 
the  house  of  Harmun  Sc  Co.  of  London. 

Q.  Did  you  not  understand  the  name  to  be  a  fictitious  one,  and 
that  in  fact  it  was  Gen.  Miranda  ?     ^-Z.  Yes. 

Q.  To  whom  did  you  pay  the  amount?  ^4.  A  part  I  paid  to 
Cren.  Mu'anda  iumself,  and  gave  liim  my  note  for  the  rest.  When 
lie  Was  ii;oinp;to  Washington  I  p^id  the  balance  due  on  that  letter, 
or  the  amount  of  my  note  to  Mr.  Ot>den.  The  letter  of  credit  was 
for  800/.  sterling-.  I  paid  the  greater  pa.t  to  Mr.  Ogden  ;  but  the 
exact  sum  I  do  not  recollect. 

Q.  You  considered  the  letter  of  credit  as  drawn  in  a  fictitious 
name  ;  how  did  you  ascertain  it  to  be  tiie  fact  ?  jt.  I  inquired  of 
Mr.  Rufus  Kinj^s  and  he  toid  me  it  was  a  counterfeit  name,  but  the 
name  by  which  he  usually  travelled. 

Cross-examiyicd . 

Q.  What  was  the  date  of  that  letter  ?  A.  It  was  dated  in 
August. 

Q.  When  did  you  receive  it  ?  J.  It  was  shortly  after  the  23d 
of  November,  and  before  Miranda  went  to  "SYashington. 

Ullliam  Wallace  sworn. 

Q.  Did  you  sell  Mr.  Ogden  any  gunpowder  last  winter  ?  A. 
I  sold  100  quarter-casks  which  lay  in  Boerum's  powder  magazine 
on  Long-Island.     Mr.  Ogden  contracted  with  me  for  it. 

Coldcn.  When  was  this  ?     A.  About  the  middle  of  January. 

Sayiford.  You  gave  Mr.  Ogden  an  order  for  the  delivery  of  it  ? 
A.  Yes. 

Hoffman.  Is  it  not  usual  to  export  gunpowder  from  this  city  ? 
A.  Yes,  it  is  frequently  done. 

Mr.  Gehton  now  produced  the  custom-books  to  the  time  of 
clearance,  Sec.  and  the  certificate  of  the  Leander,  she  not  being- 
an  American  vessel. 

Thomas  Stevenson  sivorn. 

Q.  Are  you  a  smith  ?  -   A.  Yes. 

Q.  Did  you  make  any  arms  for  Mr.  Ogden  ?  A,  I  repaired 
some  muskets. 

Q.  Did  you  make  a  quantity  of  pikes  for  him  ?  A.  Captain 
Armstrong  directed  me  to  make  some,  but  I  do  not  know  whether 
they  were  pikes  or  spears.  I  made  1200  myself,  and  got  the 
rest  made  at  other  shops  ;  there  were  between  4  and  5000  in  all. 
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They  were  packed  up  in  casks,  and  delivered  at  a  dock  near  which 
the  Leundcr  laid,  and  Mr.  0,i,den  was  paymaster  for  them. 

Q.  Was  Cupt.  Armstrong-  tiiC  only  person  that  gave  orders  on 
the  occasion  ?  A.  He  was  tiie  first,  but  toward  the  latter  end 
Capt.  Lewis  also  called,  and  required  me  to  hurry  on  the  work. 
Tney  were  cieiivered  irom  the  s*  op  to  the  cartmen  who  were  sent 
for  them,  about  the  9tii  of  January. 

John  Moore  sworn. 

Q.  Did  you  sell  arms  to  Mr.  Ogden,  Lewis  or  Armstrong  ? 
jf.  Mr.  Price  spoke  to  me  first,  and  afterv,  arcis  Capt.  Lewis  ap- 
plied to  me  for  botn  muskets  and  pistols  ;  I  can't  say  how  many  I 
sold  i:im,  but  tiiere  was  close  by'  1 00  muskets  and  8  par  oi  pis- 
tols. Price  told  me  I  was  to  take  Ogden's  paper  for  money  ;  this 
Was  some  time  last  January  or  1  ebruary.     . 

Curt.  How  many  muskets  did  you  say  ?  J.  Near  100,  and 
8  pair  of  pistols;  tney  were  put  up  in  boxes,  and  delivered  at 
ditLient  limes  ;  tiie  last  that  was  sent  was  carried  to  Mr.  Og- 
den's iiouse. 

Juror.  Where  were  the  others  delivered  ?  .^.  They  were  de- 
livered to  the  cartmen  who  were  sent  for  them.  I  also  furnished 
5  drills  and  driil-bows. 

Joscjih  Price  fiworn. 
Q.  Are  you  a  gun-smith  ?  J.  Yes,  and  a  cutler.  Mr.  Og- 
den  and  Capt.  Lewis  .ppiied  to  me  for  muskets,  swords  and  pis- 
tols. I  solil  sdm  180  odd  mukets.  (tncse  are  separate  from  Wj.at 
Mr.  Moore  sold  him)  25  or  26  swords,  and  29  pair  of  pis- 
tols, a  feAv  powder-worns  and  armourer's  tools  ;  it  was  about  the 
29tii  of  January.  I  do  not  recollect  the  day  they  were  put  up 
in  boxes,  and  delivered  to  tne  directions  of  Capt.  Lewis.  Tne 
carlmcn  had  no  orders,  but  they  were  Mr.  Ogden's  cartmen  ;  one 
of  tliem  1  see  here  in  court,  Mr.  Shuld.  The  amount  of  my  bill 
is  about  SI 700,  and  Mr.  Ogden  is  to  pay  me.  Ti;ey  applied  to 
me  about  three  weeks  before  tiie  articles  were  delivered. 

Samuel  Corfi  STJoryi. 

Q.  Did  you  sell  some  cannon  to  Mr.  Ogden  last  winter  ?  ji. 
Yes,  I  sold  iiim  ten,  i  ti  ink  tiiey  were  iron,  but  I  never  saw  them  ; 
they  were  sixes  and  nines  ;  it  was  some  time  in  January  ;  they 
were  laying  at  Walt/.am's  wharf,  and  w'ere  delivered  on  my  or- 
der to  Mr.  Ogden. 

Cold'^n.  How  long  was  this  before  the  Leander  sailed  ?  A.  I 
think  it  was  about  the  middle  of  January  they  were  taken  away, 
and  i  was  applied  to  turee  weeks  before  that  ;  but  I'll  look  at 
my  books  at    ome,  and  ascertain  the  time  precisely. 

[ T.e  reporter  tain  •.s  Mr.  Co  p's  clerk  was  in  court,  and  fur- 
nisned  an  extract  from  nis  booKS,  for  he  came  back   and  saiel 
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that  the  contract  took  pKicc   on  the  8th  of  January,  and  the  ap- 
plication one  ^vcck  b(joncr.] 

Cu melius   PrinkerhofT  svjorn . 

Q.  Did  you  scW  ^nw  pieces  of  cunnon  to  Capt.  Lewis  last 
V'i'jrjr?  J.  Yes,  2  foui -pounders.  I  sold  ti.eni  ubout  tiic  12th 
ol  Jciiui.iry,  and  he  paid  me  fpr  tliem  ;  at  least,  1  hold  his  paper 
for  t  .t:m. 

a.'ffman.  At  what  time  did  this  take  place  ?  A.  I  tiiinkii  was 
in  January,  but  I  cannot  tell  tiie  time  ;   1  could  if  1  was  at  home. 

IVilliam   Shuld  sworn. 

Q.  Are  you  a  cartman  ?  A.  Yes,  1  liave  been  frequently  em- 
ployed by  Mr.  0:J:den.  I  was  in  his  employ  last  winter  in  the 
mont.  of  January,  wnen  tl.e  Leander  vvas  loading.  I  carried 
down  several  tJdnsj^s  alonvj;-side  of  her  ;  1  carried  cannon,  boxes, 
barrels  and  bales.  1  cannot  recollect  the  number  of  CcUmon  1  took 
down,  I  ti  iniv  they  amounted  to  30  or  40.  I  was  obii;^ed  to  I  ave 
people  assist  me  in  carryini;;  them.  Tlie  boxes  wi.ich  I  took, 
from  Price's  and  More's  were  long  boxes.  I  carried  cannon  from 
Waltham's,  from  Fine-street,  from  Gen.  Stevens*  some  barrels, 
from  Stevenson's  in  Maiden-lane  some  hogsheads,  which  I  sup- 
posed had  water  in  them  ;  I  carried  some  bales  from  \\  ey- 
mj.n's,  I  think  four  or  live  ;  I  do  not  recollect  the  number.  Some 
of  Mr.  Ogden's  young  men  gave  me  directions  to  go  after  these 
things,  and  they  were  uU  cari'ied  and  delivered  to  the  Leander 
last  winter. 

Emmet.  These  were  carried  publicly  in  the  day  time.  A.  Yes 
sir. 

Q.  You  made  no  secret  about  it.     A.  No  sir. 

Hoffman.  Can  you  recollect  what  time  it  was  when  you  deli- 
vered these  things  ?  A.  I  cannot.  I  recollect  I  worked  from 
morning  until  night,  aye,  until  9  o'clock  too,  with  others,  though 
we  s-ldom  work  to  so  late  an  hour. 

Q.  What  Was  the  reason  that  you  worked  so  late  ?  A.  Because 
the  s.,ip  was  in  a  iiurry  to  be  dispatched. 

Q.  Where  did  tae  Leander  lay,  wb.en  slie  was  loading,  last 
winter:  A.  She  laid  down  by  Greenwich-street,  on  tiiC  left  irand 
of  Rector-street. 

William  Wnjman  Sxvorn. 
Q.  Are  you  a  merchant  taylor  ?  A.  Yes,  I  make  clothes  in 
large  quantities,  and  sell  tnem  by  wholesale  or  retail.  I  was  ap- 
plied to,  to  make  a  large  quantity  last  winter,  in  January,  but  I 
cannot  remember  the  day.  Mr.  Ogden  and  Mr.  Armstrong  re- 
quiied  me  to  make  a  quantity  of  jackets  and  pantaloons,  i  was 
to  mike  any  quantity  (  could  get  done  in  time,  wbicii  was  two  or 
three  weeks,  but  not  to  exceed  H  or  12  hundred  of  each.     The 
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jackets  were  made  of  blue,  and  the  pantaloons  of  ravens  duck  ; 
there  were  more  jackets  than  trowsers.  IVIr.  ()u;den  paitl  me  for 
them.  They  were  put  up  m  bales  and  delivered  to  Mr.  Ogden's 
order,  I  ao  not  know  to  what  cartman.  I  was  directed  to  make 
them  all  as  for  uniform,  the  collars  and  the  cuffs  were  yellow, 
thou.^h  not  of  ulL  for  1  believe  a  quarter  part  of  them  were  green, 
and  the  facings  of  the  green  jackets  were  black. 

Emmet,  Did  your  workmen  understand  what  these  clothes  was 
intendt;d  for  ?  A.  It  was  generally  understood  they  were  to  go 
on  board  ti«e  Leander. 

Sanfo^d.  Did  vou  understand  that  from  Ogden  and  Armstrong, 
when  they  culled  upon  you  and  gave  their  orders  ?  A.  I  cunnot 
recollect  ;  but  it  wtis  no  matter  of  secrecy  in  the  city,  I  believe,  for 
a  fortnii^ht  before  they  were  delivered  ;  they  were  calculated  for 
warm  csimates. 

C.dd  n.  Are  they  not  worn  in  cold  climates  also?  A.  Yes, 
certamiy,  tiie  serge. 

John  Come  sworn. 

Q.  Are  you  a  cartman  ?  A.  Yes.  I  was  employed  last  winter 
in  cariyiii'^*  articles  to  the  Leander,  among  the  rest  tliere  were 
3  guns  and  5  gun  carriages,  I  took  them  from  Water-street  to 
near  Rector-street,  and  left  tnem  along  side  the  Leander.  I  got 
them  from  Maiden-lane  and  from  Gen.  Stevens. 

CUden.  What  kind  of  gun  carriages  were  they  ?  A.  They 
were  for  sea  service,  and  we  removed  them  all  by  day  light ;  it 
was  Mr.  Shuld,  who  has  just  given  nis  testimony,  that  employed 
me. 

John  M'' Bride  sworn. 

Q.  Are  you  a  cartman  ?  A.  Yes,  Mr.  Shuld  employed  me 
to  cart  se\eral  tlings  for  the  Leander.  I  carried  down  watei', 
and  5  guns  from  -Stevens',  from  Miller's  and  from  Limmons*. 
I  carried  3  claret  hogsheads,  and  I  know  that  when  they  were 
taken  out  of  the  sleigh  one  of  the  heads  broke  in  and  I  saw  that 
it  contained  snot  both  round  and  doyblc  headed  ;  I  brought  them 
from  a  store  between  the  i  ly  M.irket  and  Burling-slip.  I  car- 
ried long  boxes  from  More's  four  or  five  times  ;  they  were  of  the 
kind  that  Ubuaiiy  contJn  muskets.  I  saw  one  of  them  open  ;  at 
least  they  were  nailing  it  up  when  1  went  there,  and  I  saw  it  con- 
tained muskets  ;  I  carried  them  down  to  where  the  Leander  lay.j 

Coiden.  This  was  done  openly.  You  were  under  no  injunction 
of  secrecy  ?  A.  It  v/as  all  done  in  open  day,  and  no  secret  made 
about  tiie  matter.     Cleland  assisted  me. 

James  Cleland  sworn. 
Q.  Av^  V ou  a  cartman  ?     A.  I  assisted  John  M'Bride in  carry- 
ing water,  and  5  guns  to  the  Leander.     We  carried,  I  think,  5 


WILIJAINI  S.  SMITH.  HI 


boxes  of  muskets  from  Mien's.  I  saw  il>e  inside  of  one,  and  the 
boxes  appeared  to  be  all  alike.  I  assisted  in  earrying  live  claret 
hogsheads  ;  one  of  them  contained  balls. 

John  Murraij  sworn. 

Q.  Did  you  sell  swords  or  cutlasses  to  Lewis  or  Oj>:den  last 
winter  ?  A.  I  sold  some  to  Capt.  Lewis  ;  they  wei'e  all  old 
swords  ;  upwards  of  200  we  sold  them  at  a  pretty  low  price ; 
therefore  we  could  not  put  any  value  upon  them.  We  received 
liiem  from  Martinique,and  we  had  sold  several  of  them  from  time 
to  time,  and  these  were  the  refuse  of  the  wl.ole.  I  did  not  know 
Capt.  Lewis,  but  tliey  told  me  that  was  his  name.  I  received 
Mr.  Ogden's  note  for  the  amount,  which  was  paid.  I  cannot  re- 
collect the  date,  but  iiit  is  material  I  will  send  my  clerk  up  with  it. 

Rinmt't.  They  were  old  swoi'ds  and  cutlasses ;  they  would  an- 
swer for  old  iron,  but  would  they  answer  for  swords?  A.  I  do 
not  know  ;  1  am  no  military  man.  They  were  sent  to  me  as 
merchandise,  with  other  things,  and  I  sold  tiiem  as  such. 

Colden.  Was  there  any  secrecy  in  this  transaction  ?     A.  None. 

Aug^iHtus  I'lcnwiing  snvoim. 
Q.  Do  you  live  with  Mr  Murray,  as  a  clerk  ?  A.  Yes  ;  and  I 
delivered  tiiose  things  wldch  Mr.  Murray  has  just  mentioned, 
on  the  3d  or  4th  of  January  last  to  Capt.  Lewis's  order.  There 
was  253  sw^ords  and  cutlasses,  they  had  been  bespoke  2  or  3  days 
before  they  were  delivered. 

jV(r'Z'27igston  Crernard  fiivoni. 
Q.  Did  you  make  boxes  last  -vyinter  for  Mr.  Ogden,  or  by  his 
direcuons  ?  A.  Capt.  Lewis  ordered  some,  and  said  they  were 
for  packing  up  of  arms.  He  required  as  many  as  would  pack 
up  500  stand,  but  1  did  not  make  them  all.  They  were  ol  the 
proper  size  for  packing  muskets  ;  they  were  5  feet  9  inches  long, 
2u  iviches  broad  and  14  deep.  I  delivered  them  on  the  18th  or 
20'j>:  of  Jcmuary.  They  were  applied  for  one  day,  and  1  delivered 
them  the  next. 

Martin  Boerum  sworn. 
Q.  Vvliere  do  you  reside,  and  what  U  your  occupation  ?  A. 
I  reside  at  BrooKlyn,  and  I  keep  a  gun-powdei-  house  there.  I  de- 
livered 100  quarter  casks  of  pov/der  to  the  order  of  Wm.  Wal- 
lace, and  50  to  the  order  of  Jonatrian  Ogden,  last  January  or  Feb- 
ruary. They  were  given  to  the  boatmen,  to  be  put  en  board  the 
Leander,  when  she  lay  at  Staten- island.  I  do  not  recollect  the 
precise  day,  I  think  it  was  in  i  ebruary.  V\  e  are  not  permitted 
to  .fiiivcr  powder  uiiless  the  *essel  is  in  th.e  stream  ;  we  deliver 
it  after  the  vessel  has  cleared  out. 
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James  Burbank  swoj'n. 

Q.  What  business  do  you  follow  ?  A.  T  attend  one  of  Fini- 
ton's  f^trry-boiits ;  I  carried  a  100  quarter  casks  of  powder  from 
BrooKlyn  on  bourd  the  Lcunder,  and  20  or  30  small  arms  and 
bayonets,  some  cutlasses,  and  some  of  the  people  and  tl.tir  bag- 
gage, which  I  understood  belong-ed  to  persons  on  board  the 
Leander  ;  she  then  lay  at  Staten-Island. 

Emmet.  This  was  all  done  publicly  ?  A.  Yes,  I  was  occupied 
in  it  several  days;  sometimes  1  went  twice  a  day  and  sometimes 
once. 

Mr.  M'Lane  was  called  by  the  district  attorney  and  asked  if 
this  was  the  man  he  delivered  the  thmgs  to,  mentioned  in  iiis 
affidavit.     A.  Yes  that  is  the  person. 

Emmet.  Is  it  not  common  for  you  to  carry  things  and  persons 
©n  board  ships  after  they  are  cleared  and  dropped  down  ?  A. 
Yes,  we  are  always  glad  to  do  that  kind  of  work  when  we  can 
get  it. 

.Yathamel    Ward  snvorn. 

Q.  What  trade  do  you  follow  ?  A.  I  am  a  ship-carpenter  ;  I 
did  not  work  on  board  the  Leander  before  si  e  went  tie  last  voy- 
age, but  I  was  on  board  the  24tr!  January,  before  she  left  the  city  ; 
I  saw  a  good  many  guns  on  board,  some  in  the  hold  as  well  as 
18  on  deck  ;  I  saw  a  considerable  quantity  of  balls,  and  tw  o  J  or  s- 
heads  of  double  and  single  headed  s.iot  ;  I  saw  several  boxes 
which  appeared  about  tiie  size  to  contain  muskets,  but  I  did  not 
see  their  contents  ;  I  also  saw  some  gun  carriages,  besides  ti.ose 
that  were  mounted. 

Emmet.  There  was  no  attempt  made  to  conceal  any  of  these 
things  from  your  view  ?  A.  None  ;  I  had  known  the  Leander 
several  years  ;  she  mounted  16  or  18  guns. 

John  Ga?itz  fsworn. 

Q.  What  business  do  you  follow  ?  A.  I  am  a  ship-carpertter, 
and  worked  on  board  the  Leander  last  winter.  1  made  a  new  low- 
er deck  for  her,  under  the  direction  of  Captain  l^ewis,  pretty 
early  in  January  ;  they  took  on  board  several  guns,  some  Were 
large  cannon,  and  a  consiaerable  quantity  of  shot  ;  there  were  se- 
veral cases  and  boxes  ;  I  went  down  to  tr.e  quarantine  ground  to 
stop  a  leak,  and  saw  between  decks  a  quantity  of  pines,  I  cannot 
say  how  many  ;  they  were  tied  up  in  bundles  with  handles  to 
them  ;  the  vessel  at  that  time  laid  pretty  low  in  the  water. 

thjfman.  When  did  you  begin  to  repair  her  ?  A.  about  the 
middle  of  January,  but  some  work  had  been  done  before  I  went 
on  board. 

Francis   Gantz  sworn. 
•Q.  Are  you   a  ship-c.;rpenter  ?     A.  Yes,  and  I  worked   on 
board  the  Leander  ;  1  saw  arms  on  the  wharf,  and  cannon  which 
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„£re  put  in  the  hold.  Capt.  Lewis  ordered  the  new  lower  deck 
to  be  put  in. 

Q.  What  was  the  object  of  puttini^  in  that  lower  deck. 

Emmet.  Stop,  that  is  not  a  proper  question  to  be  asked. 

Sanford.  What  is  the  use  or  advantac^e  in  puttint;  in  a  new 
lower  deck,  does  it  render  a  vessel  better  fitted  for  war  ?  A.  \% 
does. 

George  F.  Ho/ikin.<}  swoni. 

Q.  Was  any  application  made  to  you  to  procure  a  SpKinisU 
printin*^  press  and  types  ?  A.  Yes  ;  in  December  last  Satnuel 
C.  Loudon  made  his  first  application  to  me  for  a  printing-office. 
He  t'len  wanted  Spanish  cliaracters.  I  procured  them  for 
Iiim,  and  the  whole  were  delivered  to  his  order  about  the  mid- 
dle of  January.  But  I  do  not  know,  of  my  own  knowledije, 
to  whom  they  were  delivered. 

Cokkn.  Though  tlic  court  has  expressed  an  opinion  that  Capt. 
Lewis  and  Mr.  Ogden  were  agents  of  Col.  Smith,  yet  will  they 
now  hear  testimony,  from  this  witness,  of  .what  passed  between 
him  and  Mr.  Loudon,  and  consider  Mr.  Loudon  also  an  agent, 
witiiout  uny  manner  of  proof,  and  tliat  in  regard  to  a  purchase, 
which  could  have  nothing  to  do,  with  a  military  expedition  ? 

Sanford.  The  gentleman  seems  to  think,  that  a  printing  press 
has  no  relation  to  military  expeditions.  We  shall  show  in 
due  time  that  this  has. 

Courc.  My  decision  was,  that  every  thing  might  be  given  in 
testimony  to  si^ow  the  fitting  out  of  a  military  expedition,  and 
whatever  stands  in  connexion  with  that  point,  is  proper  testi- 
mony. 

The  reference  which  was  made  to  the  doctrine  of  conspiracy, 
does  not  in  this  case  apply.     Proceed, 

Q.  by  Cokieii.  You  say  Loudon  purchased  a  printing-office  of 
you  ? ,  What  do  you  mean  by  Spanish  letters.  Do  not  the 
Spaniards  use  the  Roman  characters?  A.  It  was  a  fount  of 
Roman,  but  the  Spanish  have  an  articulated  letter,  such  as  an  n 
with  a  curve.  It  is  not  used  in  the  English  language,  and  I  pro- 
<;ured  him  that  sort  from  Philadelphia.  Loudon  disappeared 
from  this  city  about  the  time  of  the  sailing  ©f  the  Leander  ;  I 
have  never  seen  him  since. 

Jonas  Mafies  sivorn, 
Q.  Are  you  a  merchant  taylor  ?  A.  Yes.  I  made  several 
suits  of  uniform  for  gentlemen  that  went  out  in  the  l.eander.  I 
made  two  for  S.  C.  Loudon.  I  delivered  them  to  him  about  the 
last  of  January.  They  were  fitting  for  an  ensign  or  a  lieutenant 
colonel,  by  only  varying  the  epaulets.  He  ordered  them  himself. 
It  is  the  same  kind  of  uniform  that  we  use  foi  our  state  artillery, 
except  the  difference  of  the  facings. 
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Q.  by  Emmet.  You  made  unifonns  for  him,  and  you  have 
made  them  for  others,  I  suppose  ?  A.  I  made  about  that  time 
tiniforms  for  two  or  three  other  gentlemen. 

Q.  Did  Loudon  belong  to  the  artillery  ?  J.  No.  He  was  a 
captain  in  the  5th  regiment ;  but  there  is  no  difference  in  the 
imiformofthe  artillery  and  infantry  except  in  the  facing. 

Q.  by  Emmet.  Were  you  enjoined  secrecy  on  tins  subject.    J> 

Thomas  Stokes  sworn. 

Q.  Did  you  make  any  military  uniforms  ?  A.  I  made  a  uni- 
form coat  for  Loudon.  It  was  faced  with  buff.  I  made  uni- 
forms also  for  a  gentleman  who  went  with  Miranda,  but  I  do  not 
know  his  name,  imless  it  is  mentioned  to  me. 

Q.  Was  it  Molini  ?  A.  It  was  Molina  or  Molini.  I  made" 
some  under  cloathes,  but  could  not  consider  them  as  uniform. 
The  work  was  delivered  about  the  end  of  January.  I  think  he- 
was  secretary  to  Gen.  Miranda. 

Q.  by  IF.  Morton.  Are  you  certain  of  that  ?  A.  No.  But  he 
paid  Miranda's  bill,  whose  work  was  not  uniform. 

Q.  by  Emmet.  So  you  suppose  it  is  a  proof  of  a  military  expe= 
dition  that  the  general  has  his  cloathes  made  plain  ? 

John  Snvartivout  siuor?i. 

Sanford,  in  answer  to  a  question  from  the  defendant's  coun- 
sel. I  am  going  to  prove  by  this  witness,  the  conversations  and 
confessions  of  Col.  Smith  to  him. 

Q.  Are  you  acquainted  with  Col.  Smith  ?     A.  Yes. 

Q.  Have  you  had  frequent  conversations  with  him  on  the  sub^ 
ject  of  Miranda's  expedition  ?     A.  Yes. 

Q.  When  was  the  first  conversation  ?  A.  I  cannot  recollect 
particularly,  but  it  has  been  often  since  the  subject  M'as  first  pub- 
licly talked  of.  I  cannot  say  -whether  it  was  before  or  after  the 
vessel  sailed — perhaps  it  was  both.  But  I  rather  think  it  was  not 
till  after  the  Leander  had  sailed. 

Q.  Did  he  say  that  his  son  sailed  with  IMIranda  ? 

Hoffnan.  You  ought  not  to  ask  leading  questions,  but  must 
ask  generally. 

Savford.  I  agree  that  the  rule  is  against  asking  leading  ques- 
tions,  but  a  witness  may  stop  short  unintentionally,  and  it  is  then 
proper  to  put  a  question  like  that  which  I  have  asked. 

Hoffman.  If  this  is  not  a  leading  question,  I  know  not  what  is. 
I  refer  you  to  Peake's  Evid.  188;  there  you  will  find  that  you  may 
ask,  had  you  any  conversation  generally,  but  not  did  he  say  so  and 
so.  The  witness  in  reply  ought  to  give  the  whole  conversation, 
for  the  several  parts  might  explain  each  other.  You  are  not  to 
oclect  one  part  and  leave  the  rest. 

Q.  W^hat  did  Col.  Smith  say  to  you  on  the  subject  of  this  expedi^' 
Gon,  in  the  several  conversations  }-ou  have  had  with  him  \    A.  It 
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is  impossible  for  me  to  repeat  the  whole  of  the  conversations,  or 
say  the  whole  of  what  passed  between  us.  When  the  capture  of 
the  two  schooners  was  heard  of,  I  asked  him  about  his  son,  and 
though  I  do  not  recollect  the  particulars  of  that  conversation,  the 
result  to  my  mind  was  that  his  son  was  on  board  with  Miranda. 
But  I  flo  not  recollect  that  he  said  that  he  was  on  board.  Wc 
talked  on  tlie  subject  several  times,  and  this  opinion  I  i^jather  as 
the  general  result.  About  the  same  time  I  talked  wiili  others, 
and  the  opinion  I  formed  perhaps  was  the  result  of  all  these  con- 
versations. I  cannot  say  he  ever  told  me  his  son  was  on  board, 
though  I  believed  he  was. 

Q.  What  did  you  understand  from  him  as  the  nature  and  ten- 
dency of  the  expedition  ?  A.  I  understood  it  to  be  destined 
against  Spanish  America,  or  the  Caraccas. 

Q.  For  what  purpose  ?  A.  I  understood  for  revolutionizing 
the  Spanish  colony  ;  but  whether  that  impression  arose  from  my 
conversation  with  Col.  Smith,  or  others,  I  cannot  determine.  It 
is  probable  then  that  it  might  be  from  him,  but  I  cannot  speak 
positively.  I  never  wished  to  ask  Col.  Smith  a  question  on  this 
subject  since  the  hidictment  has  l)ecn  conmienced. 

Q-  Do  you  recollect  any  thing  more  on  this  subject  ?  A.  It 
is  probable  that  much  more  v.as  said,  but  it  is  impossible  for  me 
to  recollect  it. 

Q.  Do  you  recollect  whether  you  conversed  with  Col.  Smith 
on  the  object  of  this  expedition,  before  it  became  notorious  ?  A. 
I  do  not  recollect  that  I  did. 

Q.  Did  you,  before  the  examination  before  the  judge,  on  the 
commencement  of  this  prosecution  ?  A.  Yes,  I  think  I  did  ;  but 
it  is  so  mingled  in  my  mind  with  other  circumstances  that  I  can  = 
not  say  positively.  I  believe  he  mentioned  to  me  while  Miranda 
was  here,  that  the  object  of  the  expedition  was  to  revolutionize 
the  Caraccas.  Col.  Smith  and  Gen.  Moiton  both  mentioned  it  to 
me,  or  it  was  in  company,  that  it  was  mentioned  that  it  was  his 
object  to  revolutionize  the  Caraccas.  The  first  person  who  told 
me  of  it  wasj  I  think.  Col.  Smith;  the  next  Gen.  Morton.  This 
took  place  on  the  25th  of  November,  at  a  corporation  dinner, 
where  Gen.  Morton  mentioned  to  me  that  Miranda  had  been  in- 
vited as  an  officer  of  distinction. 

Q.  Did  he  inform  you  how  he  was  to  effect  this  purpose  ?  A. 
No.  But  I  understood  from  him  since,  or  from  the  public  prints, 
that  Miranda  was  to  be  aided  by  the  British. 

Q.  by  Hoffman.  Did  not  Miranda  leave  this  city  and  go  to 
Washington,  after  the  25th  of  November  ?     A.  Yes. 

Q.  by  Colden.  Did  not  Col.  Smith  tell  you  that  the  vessel 
Miranda  went  in  was  bound  to  Jacquemel,  as  well  as  the  Carac- 
cas ?     A.  Yes. 

Q.  by  Colden.  A  number  of  gentlemen  were  invited  to  the 
corporation— -were they  gentlemen  of  distinction  ?     A.  Yes;  and 
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Mr.  Morton  said  that  Miranda  was  a  disting^uishcd  cffker,  in  con^^ 
sequence  of  a  question  being-  asked  who  Miranda  was.  I  ao  not 
recollect  the  members  of  the  corporation  who  were  present,  but 
I  remember  that  a  toast  was  given  wishing  him  as  much  success 
in  South  America,  as  North  America  hud  in  our  revolution. 

Q.  by  Coid.n.  In  these  conversations,  of  v/hich  you  have  spo- 
ken, did  you  understand  thai  the  expedition  was  set  on  foot  with 
the  approbation  of  the  government  cf  the  United  States  ? 

■  ^anford.  We  do  not  object  to  this  question  as  it  relates  to  any 
one  conversation  between  Col.  Smith  and  the  witness,  and  any 
p  irt  of  which  the  witness  has  related,  but  we  object  to  the  quesr, 
tion  as  applying  generally  to  any  conversation  whatever  which 
tlie  witness  may  have  had  with  Col.  Smith. 

Amnu't.  We  do  it  in  the  way  that  you  nave  conducted  your  ex-* 
amination,  in  order  to  get  the  truth  out  of  the  wimess  by  aiding 
his  memory^ 

•  Colden  I  understand  the  objections  to  this  question  are  that  it  is 
too  general,  and  that  it  is  a  leading  question.  It  is  too  general, 
because  it  relates  to  all  tliC  conversations  that  may  have  passed 
between  Col.  Smith  and  tlie  witness.  Eut  it  must  be  recollected 
that  the  witness  has  not  attempted  to  detail  any  one  conversation 
that  passed  between  Lim  and  the  defendant;  on  the  contrary, he 
has  told  us  that  he  could  not  recollect  wliat  passed  between  them 
at  any  one  time— and  he  has  only  given  us  the  impressions 
wiiich  were  made  on  1  is  mind  by  all  their  conversations  taken 
together.  Now  if  the  public  prosecutor  is  to  have  the  benefit  of 
these  inapressions  so  far  as  they  may  be  fa^  ourable  for  1  im,  shall 
we  not  be  intitlcd  to  tlie  sanije  kind  of  testimony  j  so  lurit  may  be 
favourable  for  us.  Had  the  exanunation  of  the  A\itness  been  con- 
fined to  any  particular  conversations,  uncloubrediy  we  couia  only 
have  inquired  as  to  wh.at  parsed  in  these  conversations.  But  w  i.en 
the  witness  has  been  asked  by  the  gentlemen  on  tlie  other  side,  what 
iie  understood  from  ail  the  conversations  gencra.lly,  certainly  we 
must  have  a  right  to  put  the  same  general  question.  As  to  its 
being  a  leading  question,  it  must  be  remembertci  that  the  witness 
is  now  on  his  cross-examination,  and  upon  a  cross-examination  we 
have  a  right  to'  put  leading;  questions,  tor  the  law  on  this  point, 
■vve  again  refer  to  Peakcj  IS 8. 

Sanfurd.  It  is  the  law  that  where  a  witness  swears  to  a  conver- 
sation or  the  admissions  of  a  defendant,  the  Wi,ole  is  to  be  taken 
together.  But  that  does  not  comprthend  the  right  of  putting 
questions  on  the  cross-examination  not  relative  to  tl)e  issue. 
Questions  connected  with  the  cause,  I  am  willing  to  admit,  but  not 
those  which  are  unconnected  with  it.  It  is  necessary  to  adhere 
to  the  rules  of  evidence,  but  this  would  be  a  violation  of  all  rules. 
It  would  produce  the  absurd  effect  that  tlie  defendant  might 
make  testimony  in  his  ov^n  favour,  by  subsequent  declarations. 
This  would  involve  a  violation  of  funaaniental  rules  of  evidence^ 
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Culden.  With  permission  of  the  court,  I  will  put  oiir  question 
in  such  a  way  as  that  the  extent  of  our  inquiry  ni^y  be  distinctly 
bfeen.  In  these  conversations,  from  which  you  collected  the  tes- 
timony you  give  with  respect  to  the  destination  of  the  Leander, 
did  not  Col.  Smith  tell  you  that  it  w^as  set  on  foot  with  the  appro- 
bation and  consent  of  government  ? 

Edvjard:^.  It  is  competent  for  them  to  show  wl-at  occurred  in 
any  one  conversation,  but  they  shall  not  garble  the  conversation  ; 
that  is  the  rule  of  law  ;  it  is  founded  in  good  sense  and  strict 
justice.  Mr.  Swariwout  has  been  called  upon  to  say  what  con- 
versations and  confessions  had  been  made  to  him  by  Col.  Smith  : 
his  answer  is,  that  he  is  not  able  to  relate  particular  cojivcrsa- 
tions,  but  he  collects  a  result  from  the  whole.  I  iind  no  fault  with 
the  testimony  given  in  this  way  ;  but  if  he  answers  the  particu- 
lar question  as  it  is  now  put,  he  must  do  it  in  connection  with  the 
wiiole,  and  must  give  us  time  and  place. 

Talmadge.  J.  It  is  proper  to  examine  the  witness  on  any 
particular  conversation,  of  winch  he  must  relate  the  whole,  as 
far  as  his  recollection  serves,  and  then  particular  interrogations 
■will  be  proper. 

Coldcn.  Tncn,  I  trust,  liis  testhiiony,  as  to  conversations  be- 
tween him  and  the  defendant,  will  be  rejected  altogether  ;  for  he 
luis  repeatedly  said  he  does  not  recollect  any  one  conversation. 
Is  it  intended  to  receive  or  reject  the  whole  of  his  testimony  ? 

Talmadge,  J;  Tliat  is  a  subject  for  after  consideration  ;  no 
doubt,  it  will  have  all  tiie  weight  it  is  entitled  to. 

Kmmct.  We  ask,' whether  the  whole  of  Mr.  Swartwout*s  tes- 
timony is  not  legal  ;  or  is  it  to  be  abandoned,  because  he  cannot 
particularise  each  conversation,  but  speaks  o\ily  of  the  general 
result  ?  We  ask  for  the  same  latitude  in  our  inquiries  as  has 
been  indulged  to  th.e  public  prosecutor. 

Talmadge,  J.  It  is  proper  to  interrogate  the  witness  as  to 
the  conversations  which  he  has  had  with  Col.  Smith,  on  all  mat- 
ters relevant  to  the  issue.  The  conversation  at  one  time  might 
be  of  one  kind,  at  another  of  another ;  they  mutually  explain 
each  other.  But  if  he  says  that  he  does  not  recollect  the  conver- 
sations, it  is  proper  to  put  questions  that  may  remind  him  of  it. 
Coldcn.  Then  the  court  overrule  the  question  ? 
Talmadge,  J.    No,  I  do  not. 

Coldcn.  I  will  then  again  state  the  question  as  I  conceive  it 
would  be  proper.  From  the  several  conversations  you  have  had 
with  Col.  Smith,  did  you  understand  that  the  expedition  was  fit- 
ted out  with  the  knowledge  of  the  president  ? 

Talmadge,  J  He  may  answer  that  question  if  he  can  identify 
the  particular  conversation. 

Colden.  Can  you  identify  the  particular  conversation  ?  ^.  No, 
I  cannot  ;  the  testimony  I  have  given  is  the  general  result  oi 
the  conversations  I  have  had  with  Col.  Smith. 
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Hoffman.  Do  you  undertake  to  say  that  this  is  a  result  from 
the  whole  of  your  conversations  ?     A.  I  think  it  is. 

Emmet,  In  those  conversations,  was  there  any  that  led  you  to 
believe  that  he  had  the  approbation  of  the  president  ? 

Edwards.  This  is  an  insidious  mode  of  examining  the^witness  ; 
let  them  point  to  the  particular  conversation,  and  then  ask  their 
question. 

Morton.  I  consent  to  leave  the  question  where  it  is  ;  the  dif- 
ficulty which  is  made  by  the  counsel  for  the  prosecution  to  our 
obtahung  an  answer,  is  itself  an  answer. 

Emmet.  Have  you  in  any  of  those  conversations  formed  an 
opinion  that  the  expedition  received  the  approbation  of  the  presi- 
dent ? 

Edwards.  That  is  the  same  question  only  in  another  garb. 

Envyiet.  I  pray  the  decision  of  the  court. 

Talmadge,  J.  He  must  answer  from  his  positive  knowledge, 
not  from  his  opinion. 

Emmet.  Have  you  then  a  positive  knowledge  of  any  particular 
conversation  in  which  Col.  Smitii  mentioned  he  had  the  approba- 
tion  of  the  president  ? 

Talmadge,  J.  Have  you  any  recollection  of  a  particular  con- 
versation respecting  this  expedition  ?  Repeat  the  whole  of  that 
conversation. 

Emmet.  Can  you  recollect  any  particular  conversation  respect- 
ing the  destination  and  the  object  of  the  expedition  by  the  Lean- 
der  ? 

Edwards.  You  are  to  state  what  you  know  of  the  destination  of 
the  Leander  ;  but  did  he  ever  mention  to  you,  in  any  particular 
conversation,  that  those  circumstances  were  known  to  the  presi- 
dent ?  If  so,  repeat  the  whole. 

Talmadge,  J.  The  question  must  certainly  be  understood  by 
this  time. 

Swartivout.  I  never  heard  him  converse  on  the  subject  of  this 
expedition,  but  that  I  understood  from  him,  that  he  believed,  from 
Miranda's  representations,  that  government  winked  at  the  expe- 
dition ;  and  he  has  complained  to  me  since  of  this  prosecution, 
as  Miranda  always  informed  him  that  government  winked  at  the 
expedition. 

Sanford.  Did  you  understand  that  the  Leander  v/as  used  to 
carry  on  the  expedition  from  this  city  ?     A.  Yes. 

Sanford.  Did  you  understand  that  she  had  arms,  ammunhion 
and  military  stores  on  board  ?  A.  I  did,  but  I  cannot  tell  whether  I 
received  such  information  from  Col.  Smith,  or  gathered  it  from  the 
general  conversation  of  the  city.  I  cannot  separate  these  cir- 
cumstances in  my  mind. 

Sandford.  Did  you  understand  from  Col.  Smith  that  he  hafl 
engaged  men  to  go  on  the  expedition  ?     A.  No. 
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Jflmmft.  Can  you  give  any  detail  of  the  conversation  respect* 
ing  an  interview  between  the  president  and  Miranda  ?  j1.  1  un- 
derstood from  Col.  Smith  that  Miranda  had  waited  on  the  execu- 
tive, and  was  informed  that  government  would  wink  at  it. 

Sanford.  Did  you  draw  your  information  upon  this  point  from 
Col.  Smith,  or  from  other  sources  I  A.  I  drew  it  from  Col. 
Smith. 

Emnwt.  Was  it  then  universally  understood  that  the  Leander 
was  taking  in  miUtary  stores  I  A.  I  heard  it  from  several  per- 
sons. 

Sanford.  Did  you  understand  the  extent  of  the  means  iVliranda 
took  out  with  him  ?     A.  I  understood  he  had  men  and  arms. 

Sanford.  Did  you  understand  that  Miranda  was  to  be  at  the 
head  of  the  expedition  ?  I  thought  so,  but  I  dont  know  whether 
Col.  Smith  informed  mc. 

HofTinan.  Do  you  remember  whether  you  were  informed  by 
Col.  Smith  that  Miranda  dined  with  the  president  and  the  secre- 
tary  of  state  ?     A.  Yes. 

Hoffman.  Did  you  understand  that  Miranda  was  pressed 
to  stay  a  day  or  two  longer  at  ^Vashington,  after  he  was  prepar- 
ed to  return  to  tJiis  city  ?  A.  Yes,  I  understood  so  from  a  letter 
Colonel  Smith  received  from  him. 

Hoffman.  Do  you  remember  the  date  of  that  letter?  A.  I 
cannot  say. 

Hoffman.  Was  there  a  letter  from  Miranda,  desiring  Colonel 
Smith  to  conduct  himself  w  ith  secrecy  ?  A.  I  was  informed 
there  was  such  a  letter. 

Hoffman.  Throughout  the  whole  of  these  conversations,  did 
he  not  uniformly  state  that  he  was  acting  with  the  sanction  and 
approbation  of  the  government?  A.  Yes,  no  doubt,  but  I  never 
questioned  him  as  you  do  me.  What  I  state  is  to  be  more  relied 
upon  as  the  general  result,  than  any  particular  or  precise  infor- 
mation I  had  from  him.  I  thought  that  Miranda's  project  was 
to  revolutionise  South  America,  but  how  I  got  the  idea  1  do  not 
recollect. 

Hoffman.  Did  Colonel  Smith  tell  you  the  Leander  was  bound 
'o  Jacquemel  ?     A.  No. 

Richard  Piatt  sivorri. 
Q.  Are  you  acquainted  with  Colonel  Smith  ?  A.  Yes,  for 
thirty  or  forty  years.  I  have  frequently  conversed  with  him  on 
this  subject.  We  had  conversations  at  the  time  Miranda  was 
said  to  be  in  Washington  j  perhaps  it  was  in  December  last,  and 
frequently  since. 

Q.  What  did  he  say  in  December  ?  A.  I  will  give  the  court 
my  general  impressions  on  the  subject.  I  understood  tiiis  to  be 
!.  British  expedition,  under  the  dircGtion  of  J^»Ii^a^.da5  that  he 
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came  to  this  country  in  order  to  carry  it  into  effect,  and  went  td 
Washington  to  co-operate  ^vith  the  American  government,  when, 
he  at  that  time  stated  it  to  the  president,  who  had  full  knowledge 
of  tlie  design.  In  answer  to  which  the  government  said,  it  was 
not  expedient  for  the  country  to  go  to  war,  but  that  he  might  go 
on  with  his  plan  as  he  pleased. 

Q.  Did  you  know  the  Leander  was  fitting  out  ?  J.  I  heard  it 
from  all  the  world.  Miranda  applied  to  Smith  first,  he  referred 
him  to  Lewis,  who  said  he  could  do  nothing  without  Ogden. — 
This  occasioned  the  introduction  of  Ogden  to  Miranda.  This  is 
all  I  know  which  relates  to  Colonel  Smith. 

Q.  What  did  you  understand  was  the  destination  of  the  expe- 
jdition  ?  J.  I  understood  to  Trinidad,  and  from  thence  to  the 
Caraccas,  and  was  very  much  surprised  when  I  heard  of  their 
arrival  at  Jacquemel.  I  heard  that  he  was  to  be  supported  by  a 
large  British  force.  I  was  confirmed  in  the  suspicion  that  tlie 
government  was  acquainted  v.ith  .the  expedition  from  Duncan- 
son's  letter,  in  which  he  informed  Colonel  Smith  that  he  had  just 
seen  Tom  Jefferson.  I  remarked  it  because  he  used  the  plain 
word  Tom  ;  and  that  he  w  ould  shortly  have  it  in  his  power  to 
give  him  a  military  command.  I  then  did  not  doubt  the  secret 
co-operation  of  the  government.  I  did  not  understand  the  extent 
of  the  arming,  but  believe  that  it  was  confined  to  tlie  single  ves- 
sel, the  Leander.  Tliere  was  a  chest  to  come  from  Trinidad, on 
Widch  I  kept  my  eye.  There  was  no  danger  he  said  ;  there  were 
two  vessels  to  join  her.  Therefore,  I  concluded  that  the  whole 
business  was  understood  by  all  parties.  I  connected  this  with 
the  conduct  of  Arm.strong  and  Williamson,  who  I  understood 
was  raising  a  regiment  in  Bermuda.  I  understood  that  Smith's 
son,  was  to  be  adjutant  to  Miranda  ;  that  the  officers  from  here 
were  to  travel,  but  were  to  be  joined  by  other  officers  at  other 
places,  and  thence  proceed  to  Caraccas. 

IhJfmoM.  Was  it  not  the  general  conversation  that  she  was  go- 
ing to  be  joined  by  the  British  ?  A.  It  was  the  general  impres- 
sion tenor  twelve  days  before. 

Q.  Did  you  expect  Miranda  was  to  be  received  when  he  arri- 
ved at  the  Caraccas  ?  A.  1  understood  that  the  plan  was  to  be 
so  guarded,  that  Miranda  was  not  to  land  unless  the  people  were 
ready  to  johi  him  ;  the  whole  plan  was  submitted  to  the  govern- 
ment. 

Q.  How  came  you  to  understand  this  ?  A.  Colonel  Smith  had 
shown  me  Miranda's  letters  to  him,  fiom  Washington.  I  be- 
lieve them  to  be  genuine,  but  I  do  not  knov/  whether  the  state- 
ments they  contained  were  facts  or  not. 

Hoffman.  Did  you  not  understand  Smith's  name  was  mention- 
ed  to  the  government  ?  A.  Yes  ;  I  understood  to  Jefferson  and 
Madison  ;  they  admitted  that  Smith  was  the  most  suitable  per- 
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son  in  the  United  States.  The  {government  said  he  miijht  dp  as 
he  pleased  ;  he  was  a  public  oITicer  and  mii^ht  go  if  he  chose. 

Hjffnuvu  Do  you  know  that  Miranda  wrote  at  Washiiv^ton  of 
his  iitentions  to  .i;o  ?     ./.  Yes  ;  ten  days  before. 

Hjffiv.an.  Does  the  letter  refer  to  the  secrecy  with  which  he 
cari-icd  o.i  the  expedition  ?  A  Yes  ;  and  lie  desired  Colonel 
Smith  to  preserve  his  usual  secrecy  in  any  conversations  he 
nii^ht  have  with  his  frieiuls. 

Q.  Did  he  apply  to  Smith  to  secure  him  a  vessel  ?  yi.  I  un- 
derstood that  he  as!%.ed  S.nith  to  procure  him  a  ship,  who  intro- 
duced iiini  to  Captain  Lev.is,  and  he  toO;^den.  I  do  not  believe 
he  had  any  thiiv^-  to  do  with  it,  as  he  never  told  me  he  had.  lie 
was  charpied  with  enlisting  men,  but  said  he  had  notliing  to  do 
witli  men  or  money  on  the  point  of  enlisting. 

Air.  JSl'-I.ane  again. 

San  ford.  I  shall  now  proceed  to  the  ag'cncy  of  Colonel  Smit'.i. 

Q.  Did  Colonel  Smith  apply  to  you  to  procure  artillery,  or  ai^ 
tillery-men  ?  A.  It  was  some  time  in  January,  after  I  went  to 
Wasiiini^ton,  Lewis  had  been  to  my  house,^an(l  dirTerent  per- 
sons ;  sometimes  in  the  night,  and  sometimes  by  day.  The  mo- 
ment Lewis  ibund  I  was  returned  from  Washington,  he  called 
upon  me,  und  after  some  conversations,  asked  me  if  I  could  keep 
a  secret. 

Morton.  We  do  not  ask  for  conversations.  What  passed  ?  A. 
Various  persons  called  on  me  from  time  to  time.  I  cannot  say 
any  thing  whether  aline  I  received  from  Colonel  Smith  was  witii- 
out  a  signature,  for  I  believe  the  paper  is  lost.  I  avoided  conver- 
sations on  this  subject,  as  I  set  my  face  against  them  all.  But  as 
to  the  contents  of  the  line,  it  was  begging  me  to  call  on  Colonel 
Smith ;  and  after  getting  my  business  arranged,  I  waited  on 
Smith  ;  he  touched  the  business  of  procuring  artillery-men  and 
artillery  which  might  be  used  in  the  field  or  garrison.  He  in- 
quired also  for  smit'is,  wheelwrights,  carpenters,  and  artifi- 
cers in  general,  but  did  not  explain  for  what  purpose  he  wanted 
them.  He  wanted  three  or  four  of  these  to  be  acquainted  with 
the  practical  use  of  artillery.  1  declined  all  interference,  as  far 
as  this,  I  knew  of  none  such  as  he  required,  but  those  who  work- 
ed with  me.  I  however  mentioned  it  to  two  or  three  young  men, 
told  them  they  had  better  call  down  on  Colonel  Smith,  and  talk 
with  him.  It  was  pretty  much  towards  the  last  of  January.  It 
was  previous  to  the  ship's  leaving  the  dock  ;  but  whether  cleared 
out  or  not,  I  cannot  positively  say. 

John  Fink  srjorn. 
Q.  Do  you  know  Col.  Smith  ?     A.  Yes.     He  applied  to  me 
last  winter  to  enlist  some  men,  or  rather  to  engage  some  men  for 
government  service.     I  told  him  I  did  not  know  of  any  men.     But 
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a  few  butchers  were  idle.  I  was  to  give  the  colonel  news  tht 
next  morning.  Instead  of  six,  as  he  told  nie  yesterday,  there 
was  wanted  twelve  men,  a  sergeant  and  corporal.  They  asked 
a  good  price,  it  was  %\5  per  month.  There  were  fourteen  at 
that  time  and  went  on  as  far  as  twenty.  I  was  authorised  by  him. 
He  represented  to  me  that  they  were  for  the  service  of  the  Uni- 
ted States,  but  it  was  afterwards  found  they  were  to  go  on  board 
the  Leander.  He  would  not  tell  us  where  they  were  going  to. 
He  said  he  could  not  disclose  the  particular  object.  That  he 
could  have  a  great  deal  of  money  to  explain  it  to  a  certain  man, 
and  therefore  could  not  tell  the  sergeant  or  me.  These  men 
saw  Col.  Smith.  Several  of  them,  not  all.  I  saw  him  often  ;  he 
said  they  were  to  go  on  a  detachment.  They  boarded  at  my 
house.  His  son  was  to  command  the  company  and  had  a  com- 
mission for  to  go.  I  have  seen  Smith  several  times  at  my  house. 
He  shewed  me  a  bundle  of  papers  which  he  said  were  his  orders 
to  get  these  men.  Smith  informed  me  that  an  expedition  simi- 
lar to  this  w^as  to  go  from  other  states.  He  said  liis  son  was 
a  captain.  They  went  on  board  ;  the  mate  abused  them,  and 
they  would  not  stay.  There  was  fifteen  dollars  and  a  half  a  piece 
given  to  them.  There  were  twenty  of  them.  I  received  this 
money  from  Col.  Smith.  He  put  it  in  parcels  for  each  man, 
and  delivered  it  to  me  for  them.  It  was  for  a  month's  pay.  The 
men  came  to  my  house  after  they  left  the  Leander.  They  said 
they  would  not  go  on  board  the  vessel. 

Q.  When  on  shore  did  Col.  Smith  or  his  son  come  to  notice 
them  to  go  on  board  ?  ^.  Col.  Smith  told  me  to  say  if  they 
would  not  go  on  board  the  ship,  he  did  not  want  them.  Tliey 
might  make  a  new  agreement  with  Capt.  Durnhig.  He  Avas 
nominated  to  the  command.  As  Smith  was  to  be  an  aid,  Col. 
Smith  said  he  was  going  to  take  the  command  of  this  expedition, 
in  the  spring.  They  were  to  serve  as  cavalry,  as  the  general's 
guard.  I  was  informed  that  horses  were  prepared  for  them, 
where  they  were  to  land,  and  that  clothes  and  every  equipment 
"belonging  to  a  horseman  was  on  board. 

Q.  by  Hoffman.  They  returned  from  the  Leander  to  their  dif- 
ferent quarters  ?     ^J.  Yes. 

Q.  Then  it  was  stated  to  them  that  they  need  not  go  unless 
A oluntaiily  ?  >1  They  made  a  new  agreement  with  Durnmg  as 
Smith  was  become  an  aid. 

Q.  hy-.Hoffvian.  Was  it  intimated  to  them  that  they  would  sto]> 
at  a  place  where  they  would  have  an  opportunity  to  return,  if 
they  did  not  like  the  service  ?  J.  I  believe  it  was  mentioned  to 
them. 

Q.  by  Colden  Vv'as  it  not  communicated  to  tliem  that  when 
the  vessel  arrived  they  would  be  at  liberty  to  return,  and  a  passage 
l->e  provided  for  them.,  but  that  he  co'.ild  not  tell  wluit  part  they 
"^•ould  be  seiit  to?     A.  Yes. 
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Q.  by  Hoffman.  Recollect  yourself.  Did  you  say  tliat  Col, 
Smith  told  you  he  wanted  to  rngaf^e  them  lor  govenmient  ?  How 
was  that  ?  1  lad  you  not  just  before  en?:^aged  men  for  government  ? 
A.  These  were  the  first  men  that  I  raised. 

Hoffman.  Was  the  bundle  of  which  you  spoke,  a  bundle  of  or* 
ders  or  letters  ?  A.  He  had  two  letters  besides  ;  those  were  or- 
ders. 

Q.  by  C'dden.  When  did  you  first  see  Col.  Smith  on  this  sub- 
ject, and  how  came  you  to  have  the  interview  ?  A.  He  sent  for 
ine,  and  told  me  that  he  had  been  looking  forme  for  two  days  past, 
and  wanted  me  to  get  five  or  six  men  for  the  general's  guard, 
and  that  his  son  v/as  to  be  captain  of  the  company. 

Q.  by  Colden.  Did  you  ever  see  the  sergeant  and  Smith  to- 
gether ?  And  did  the  sergeant  then  ask  him  where  the  detacli*^ 
ment  was  ordered,  and  whether  it  was  for  the  service  of  govern- 
ment ?     A.  Yes,  that  was  what  he  said- 

Q.  by  Emmet.  \Vas  you  never  under  any  apprehension  of  being; 
j)ro3ecuted  for  tliis  transaction  ?     A.  Ne^•er. 

Q.  by  Emmet.  You  thought  him  then  a  good  man,  and  that  he 
liad  the  approbiition  of  government ;  how  came  you  to  believe 
this  ?  A.  I  called  upon  the  Colonel,  and  he  showed  me  his  or- 
ders. 

TALM.vnGE,  Judge.  I  will  submit  lo  this  mode  of  examina- 
tion, if  it  is  with  the  consent  of  the  district  attorney. 

Emmet.  I  submit  to  the  court,  but  I  beg  to  understand  what 
there  is  illegal  in  my  course  cf  examining  the  witness. 

Talmadge,  Judge.  The  cjuestion  is  irrelevant  to  the  point  in 
issue. 

Emmet.  Then  I  am  ignorant  of  the  manner  of  examining  in- 
to the  credibility  of  a  witness,  and  therefore  excuse  myself  from 


Peter  Rose  sworn. 

Q.  Did  you  sail  in  the  Leander  on  her  last  voyage  ?  A.  Yes. 
I  was  employed  by  Capt.  Gardiner,  wdio  told  me  he  wanted  me 
to  go  to  New-Orleans — that  Ave  were  to  sail  from  here  to  Wash- 
ington, and  go  from  Washington  by  land. 

Q.  flave  you  been  at  New-Orleans  ?      \.  No. 

Q.  When  did  you  discover  the  Leander  had  a  different  objeci 
in  vi-w  ?  A.  As  soon  as  I  got  on  board  ;  and  I  wanted  to  return, 
but  they  would  not  let  me — they  would  not  allow  me  even  to  send 
a  letter  ashore. 

Q.  Wnere  did  you  go  to  ?  A.  We  went  to  Jacquemel  first; 
and  remained  there  five  days. 

Q.  Wiio  was  vvith  you,  and  what  number  of  men  had  she  oi\ 
board?  A.  There  was  Lewis,  Miranda,  Armstrong, Gardiner, 
Durning,  and  Loudon,  and  many  others — I  cannot  recollect  the 
vTjumber  of  men,  but  I  think  there  was  near  three  itundred. 
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Q.  Was  there  a  printing-press  on  board  ?  ^.  Yes,  and 
k  was  set  up  on  board  at  Jacqucmely  and  something  print- 
ed there  ;  it  was  in  Spanish,  and  in  the"  form  of  a  proclama- 
tion. It  had  Miranda's  name  at  the  top.  The  papers  were 
put  up  in  boxes  and  kept  on  board  the  siilp  ;  Lut  there  were 
some  put  on  board  the  scliooners.  None  of  the  arms  were  dis- 
embarked at  Jacqucmel,  nor  was  any  mercantile  business  done 
that  I  know  of.  I  was  emiployed  in  putting  handles  to  the  pikes 
that  were  on  board,  and  repairing  several  small  articles.  She 
vvent  from  Jacquemel  to  the  island  of  Aruba,  near  the  Spanish 
Main  ;  we  went  in  there  to  get  pro\isions  and  water.  Two 
schooners  were  with  us  chartered  by  iNliranda,  the  Bacchiis  and 
the  Bee  ;  one  had  a  nine-pounder,  the  other  had  nothing  but 
small  arms.  They  did  not  let  us  know.wJiere  they  were  bound. 
"VVe  left  Aruba  and  went  towards  the  Spanish  IVIain,  and  came  off 
Porto  Cavello.  The  people  were  sent  on  board  the  schc-oners  to 
land.  We  had  a  pilot  with  us,  whom  we  got  at  Aruba.  It  was 
ulso  the  intention  to  land  the  men  from  on  l)oard  the  Leander  ; 
but  what  prevented  us  from  landing  was,  Ave  met  with  a  brig  and 
a  schooner  while  we  were  laying  to  ;  we  saw  them  the  day  be- 
fore. The  pilot  was  mistaken  in  the  place  where  we  intended  to 
land.  We  stood  off  from  the  shore,  and  when  they  came  with- 
in gun-shot  we  fired  upon  them  ;  we  fought  for  half  an  hour  ; 
they  followed  the  small  vessels,  standing  down  the  shore,  and 
engaged  tliera  ;  v/e  saw  the  schooners  strike  their  colours  ; 
and  some  of  the  people  said  they  saw  the  boats  hoisted  out,  but 
I  did  not.  We  could  not  overtake  the  two  Spanish  vessels.  We 
••svere  reviewed  the  next  day  after  the  engagement,  and  went  to 
Eonaire  for  water,  where  we  layed  one  or  two  days,  and  tlen 
sailed  for  Trinidad  ;  there  we  met  the  Lilly,  and  went  v.ith  her 
to  Grenada  and  Barbadoes.  I  was  informed  that  Miranda  issued 
commissions  to  his  officers  before  we  sailed  from  Jacquemel. 
He  had  no  opportunity  of  landing  any  proclamations  from  the 
^schooners.  When  at  Barbadoes  we  had  some  of  our  men  taken 
out  by  the  British,  against  the  consent  of  Capt.  Lewis,  but  with 
tiie  consent  of  Miranda,  as  I  was  informed.  Three  Spaniar-ds 
were  sent  on  board.  The  people  were  genei^ally  dissatisfied  with 
then*  situations,  and  some  of  them,  at  Barbadoes,  were  desirous 
of  being  released.  I  believe  he  refused  some.  I  know  he  re- 
fused to  discharge  me  ;  but  I  got  my  dischai-ge  from  Captain 
Lewis.  He  thrtatened  to  put  me  on  board  of  an  English  man 
of  Avar,  and  have  me  put  in  ii'ons.  There  were  a  great  many 
small  arms  and  muskets  on  board,  which  were  never  secured  till 
after  the  engagement,  and  then  tiiey  were  taken  up  in  the  steer- 
age. I  cannot  tell  how  many  guns  there  were  on  board,  but 
there  was  a  great  deal  of  shot.  There  were  about  3000  pikes  ;  I 
put  handles  to  700  of  them  myself. 

Mii^anda  was  called  commander  in  chief;  Armstrong  colonel ; 
Kirkiand  a  colonel  ;  D mining  was  to  be  captain  of  the  dragoons  i 
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iht  two  Loiuions  were  oriiccrs,  and  W'illct  was  to  command  a 
corps  of  rillL-incii.  1  do  not  know  liow  many  ofiiceis  there  were, 
l)iit  I  t  /I'.ik  tticre  wcro  more  otVicers  than  men.  I  am  a  native  of 
Vermont,  and  never  at  sea  before.  1  was  very  gkid  to  get  away 
and  return. 

H(j-}'man.  The  two  schooners  w!  ich  sailed  with  you,  how  were 
they  equipped  ?  A.  In  part  fiom  wJuit  tie  Leaiider  had  carried 
out  ;  there  were  ten  or  twelve  men  put  on  bo.acl — I  tlank  not 
more  t'.an  twelve. 

Ho*Tman.  How  many  men  do  you  say  there  were  on  board  ? 
A.  I  am  pretty  sure  there  Mere  2U(j  ;  the  steward  said  there 
were  300. 

C'jldni.  Did  you  understand  they  were  bound  to  Jacquemcl  ?  A. 
Ves  ;  and  afterwards  i  understood  it  was  the  original  intention  to 
recruit  an  additional  force  tiiere. 

(y.  Were  you  all  kmded  at  Aruba  ?  A.  We  were  ail  landed 
by  the  i^-eneral's  orders. 

Q.  Did  you  t^o  on  board  a.ajain  voluntarily  ?  A.  Yes;  the  peo- 
ple were  pretty  much  satisfied  ;  but  he  did  not  i^ive  us  our  choice 
to  go  or  stay.     Aruba  belongs  to  the  Dutch. 

Emmet.  You  made  a  number  of  handles  for  pikes  and  hatchets, 
I  suppose  they  were  not  in  ?'.  fis^htin.^^  condition  when  you  left 
New-Yoik,  or  even  whc-n  you  were  at  St.  Doiuin[;o.  Ji,  They 
were  not. 

Emmet.  Then  I  presume  you  mean  to  say,  that  he  could  not 
have  carried  on  the  enterprise,  to  which  you  supposed  she  was 
destined  when  she  left  New- York,  but  it  was  first  necessary  for 
her  to  touch  at  St.  Domino;o.  A.  The  arms  were  all  rusty  and 
out  of  order,  and  in  no  condition  prepared  for  a  military  enter- 
prise. 

Tuesday,  July  22 d. 
Richard  Piatt,  in  order  to  repair  an   error  he  had  fallen  into 
yesterday,  wished   to  be  permitted  to  show  the  original  letter 
from  Capt.  Duncanson,  which  Col.  Smith  had  put  into  his  hand. 
The  letter  Vv'as  produced  and  read  accordingly,  as  follows — 

"  Dear  Sir, 

"  I  understand  that  something  must  be  done  aoTiinst  the  ene- 
mies of  my  adopted  country.  I  tr.is  morning  called  on  Mr.  Jef- 
ferson. I  am  at  your  service,  if  you  stund  forward,  and  i  think 
you  will,  if  the  old  adage  is  true,  that  *'  the  old  coachman  likes 
the  smack  of  the  v^^hip  ;"  or  as  the  East-India  Rajahs  end  their 
letters,  "  What  more  can  I  say." — Yes  I  can.  My  best  wishes 
for  the  health  and  happiness  of  Mrs.  Smith  and  your  family. 
*'  With  great  regard  and  esteem, 
"  Yours  truly, 

"  W.  M.  DUNCANSON. 
•'Washington-City,  20th  Dv-c.  1S05, 
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"  All  answer  is  asked.     You  know  I  ought  to  have  an  imnic-«. 

diate  e.nsweF." 

Sanford.  Then  you  retract  what  you  said  yesterday  about  Mr. 
Jefferson  and  Col.  Smith,  and  that  Co!.  Smith  would  have  it  in 
his  power  to  give  Duncanson  a  military  commission.  j1.  1  re- 
tract every  thing-  on  that  point ;  the  letter  can  speak  for  itself. 
My  impressions  were  strong-  at  the  time  ;  I  see  Mr.  Duncanson 
has  not  said  Tom  Jefferson,  but  Mr.  Jefferson.  I  don't  recollect 
whether  I  read  the  letter  formerly,  or  whether  Col.  Smith  told 
me  its  contents. 

Sauford.  You  said  that  the  president  advised  that  expedition. 
.^.  I  meant  to  state  the  impressions  that  Duncanson's  letter  had 
made  on  my  mind  ;  now  you  have  the  letter  and  it  will  explain 
itself. 

A  Juror.  Then  w  hat  you  have  said  before  is  to  be  considered 
as  unfounded,  and  the  testimony  is  what  this  letter  contains  ? 
A.  Yes  ;  I  let  it  stand  as  the  letter  states  it. 

Sauford.  Now  I  ask  you,  how  you  understood  Smith,  when  you 
said  th?tt  lie  tiioug-ht  he  was  acting  with  the  consent  of  the  exec- 
utive ?  J.  IMy  testimony  purports  no  such  thing.  I  thought 
the  government  knew  as  much  of  the  thing  as  Miranda  ;  for 
from  the  information  from  Washington,  I  could  have  no  doubt 
but  that  he  had  communicated  it  to  the  president. 

Jimmet.  What  was  the  general  impression  on  your  mind,  with 
respect  to  our  situation  with  Spain  ?  A.  My  general  impres- 
sion was  that  the  war  system  v/oukl  be  adopted. 

Ed-wards.  That  is  an  improper  question  to  be  asked  ;  what 
liave  we  to  do  with  his  general  impressions  ? 

Emmet.  Mr.  Piatt  says  that  he  was  impressed  with  the  idea 
tliat  IVIr.  Smith  acted  with  the  approbation  of  the  president ;  it  is 
therefore  fair  to  ask  him  what  produced  those  impressions. 

Edwards.  Let  us  have  the  facts,  and  the  jury  can  tell  whether 
they  would  warrant  the  impressions. 

Talmadgk,  J.  The  ingenuity  of  counsel  is  not  to  regulate 
the  course  of  the  witness.  State  any  fact  you  know  <hat  goes  to 
show  that  the  government  had  any  thing*  to  do  with  the  expedi- 
tion. A.  Coi.  Smith  always  expressed  to  me  his  full  persuasion 
that  he  was  acting  with  tiie  consent  of  the  president. 

Doctor  Douglass  stvorn. 
Q.  Do  you  knovvT  Col.  Smith  ?  A.  Yes,;  and  I  know  there 
was  a  number  of  young  gentlemen  went  out  in  the  Leander  who 
had  interviews  with  Col.  Smith  before  they  went.  I  understood 
that  Col.  Smith  had  the  nomination  of  some  young  men  to  Mi- 
randa. Either  after  he  went,  or  about  the  time,  he  said  that 
the  general  was  going  home  to  his  grand-mother,  and  want- 
ed a  number  of  youog  men  to  attend  him — his  son  was  to  go,  an^ 
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-he  mentioned  to  all,  that  after  the  plan  was  opened  to  them,  they 
mipjht  chuse  whether  they  would  go  or  not. 

Q.  Did  he  say  that  he  was  authorised  by  government  ?  A. 
Yes,  expressly  ;  and  1  understood  these  young  men  were  going 
out  as  officers  to  the  country  where  they  were  bound.  I  knew 
ten  or  twelve  of  the  young  men  ;  and  I  believe  they  were  all  to 
have  a  command.     I  knew  many  of  them  personally. 

Q.  Did  Smith  give  you  any  other  account  of  this  expedition  ? 
A.  It  was  my  early  impressions  that  it  was  for  some  hostile  pur- 
pose. Shortly  after  Aliranda  arrived,  he  went  to  ^^'ashington  ; 
and  Col.  Smith  mentioned  to  me  that  he  had  an  intention  of  going 
to  Washington,  to  converse  with  the  president — I  told  him  I 
Mould  accompany  him.  Next  day  he  left  word  at  my  house  that 
he  wanted  to  see  me  ;  when  I  saw,  him  he  told  me  that  the  object 
he  had  in  view  in  going  to  Washington,  was  completed — that 
another  gentleman  had  seen  the  president,  and  made  the  neces- 
sary arrangements.  He  did  not  mention  the  plan  that  was  to  be 
pursued,  but  he  told  me  he  would  ;  and  he  desired  if  I  knew  of 
any  medical  men  willing  to  go  abroad,  I  should  name  them,  which 
T  did.  In  the  course  of  some  few  days  these  gentlemen  called 
upon  Col.  Smith — they  called  to  know  what  was  the  plan  of  Mi- 
randa ;  tliat  if  the  government  permitted  it  to  go  into  operation, 
they  would  go  with  him.  They  brought  other  young  men  to  me, 
and  asked  me  to  name  them  to  Col.  Smith — I  told  them  that  th.e 
young  gentlemen  who  brought  them,  knew  more  about  the  busi- 
ness than  1  did.  They  went  to  Col.  Smith,  and  he  assured  them 
that  he  was  authorised  to  do  what  he  was  doing.  They  engaged 
to  go  out  vvith  Miranda,  but  they  was  to  go  to  a  friendly  island, 
from  whence  they  might  return,  if  they  did  not  approve  the  pro- 
ject. I  requested  the  young  gentlemen  not  to  bring  any  more  to 
me,  as  they  knew  more  about  the  circumstances  than  I  did. 

Sanford.  Did  ten  or  twelve  gentlemen  go  ?  A.  IMr.  Cutting, 
Mr.  Robertson,  and  Spencer  did  not  go  out,  the  others  went. 
Col.  Smith  stated  that  there  was  a  co-operation  on  the  part  of  go- 
vernment ;  that  though  he  was  unwilling  to  leave  liis  cfhce,  he 
had  consented  to  let  l:is  son  go. 

Q.  Did  Smith  engage  these  men  ?  A.  He  mentioned  to  them 
that  what  he  said,  the  general  would  fulfil  ;  after  he  left  this 
country  these  gentlemen  ail  wore  swords.  The  jury  can  tell  tlie 
amount  of  this  arrangement,  as  well  as  I  can. 

Hai'ison,  Were  they  referred  to  Miranda  r  A.  T  don't  know- 
but  I  heard  say. 

Edivards.    Heard  say  is  no  testimony. 

Hanson.  What  were  the  things  that  Smith  said  should  be  per- 
formed by  Miranda  ?     A.  They  w^ere  to  receive  pay,  and  to  be 

appointed  officers.    Mr. sailed  with  Lewis  as  surgeon  of  the 

ship — .and  that  they  v/ere  to  have  liberty  to  return,  if  they 
did  not  chuse  to  go  further.  Th'.^ir  passage'-.  '''V'-  v-  '-"':•  vided 
-for  them. 
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Smfurd.  What  military  commissions  had  they  ?  A.  I  heard 
them  call  one  another  lieutenant  and  captain  ;  that  Col.  Sn:ith 
had  promised  that  Miranda  should  make  them  such.  Every  one 
should  have  the  situation  to  which  he  was  recon.mended  by  Col. 
Smith. 

Sanford.  What  was  Sands  to  be  ?  A.  I  think  I  understood 
Smith  to  SUV,  that  if  he  found  iiim  a  very  clever  fellow,  he  woiiid 
make  a  major  of  him- 

Q.  How  many  surgeons  and  physicians  went  ?  A.  There 
was  a  doctor  and  surgeon  mentioned,  but  tney  oid  not  go,  one  on- 
ly went. 

Q.  Did  they  repr^^sent  this  as  any  thing  more  than  a  recom - 
meiidation  from  Col.  Smith  to  Miranda  ?     A.  Kotbing  more, 

Q.  Did  tl;e  men  that  were  engaged  to  go  quit  the  first  engage- 
ment, and  then  enter  under  Duming  ?  A.  I  understood  so.  I. 
saw  Durning  with  them.  Init  I  c.id  not  see  Durning  pay  them  any 
money.  I  know  noti.ing  of  the  agreement  ;  but  as  they  were 
passing  down  to  the  boat,  1  understood  an  explanation  had  taken 
place,  and  they  were  now  sutisfied,  and  wtre  now  gonig  on  board 
-with  him.  They  had  been  dissatisfied  before,  I  WiOersLcod,  be- 
cause they  did  not  know  the  object  of  ti  eir  engagement,  and 
they  had  received  some  ill  treatment  from  the  ofhccrs  on  board 
the  ship. 

A  desultory  conversation  too^;  place,  betvreen  the  counsel  on 
both  sides,  on  the  legality  of  testimony,  and  the  court  gave 
its  opinion,  that  the  witness  should  give  his  testiniony  on 
those  points  which  he  knew  of  his  own  knowledge,  and  not  of 
his  belief,  though  he  had  a  right  to  follow  up  his  story  in  relating 
what  Colonel  Smith  had  told  him. 

Hoffman.  How  did  you  understand  the  word  dissatisfied  ?  A. 
I  think  I  have  stated  all  I  knew  on  this  point  already  ;  they  did 
not  understand  the  object  for  which  they  were  engaged,  and  they 
wxre  not  treated  as  well  as  they  expected  to  be. 

Hoffman.  Are  you  not  tliC  intimate  fiicnd  of  Colonel  Smith  : 
A.  Yes. 

The  district  attorney  closed  the  testimony  en  the  part  of  the 
United  States,  for  the  present.  Mr  Colden  asked  leave  for  the 
defendant's  counsel  to  retire  a  few  min.utes  to  consult,  which 
might  be  a  saving  to  the  court.  It  was  granted,  and  the  coun- 
sel returned  in  about  ten  minutes. 

Colden.  May  it  please  the  court.  It  is  not  gentlemen  of  the 
jury,  without  some  surprise,  that  I  find  myself  called  upon  at 
"this  moment  to  address  you.  For,  notwithstaneing  the  number 
of  witnesses  that  have  been  produced  by  the  counsel  for  the  pro- 
secution, and  tlie  mass  of  testimony  that  has  been  submitted  to 
you,  I  did  not  thhik  it  possible  that  Mr.  Attorney  would  venture 
to  rest  his  cause  upon  the  evidence  as  it  now  stands.  The  guilt 
of  the  defendant  has  been  spoken  of  v.ith  so  much  confidence,  the 
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gentlemen  have  seemed  to  triumph  so  much  in  the  strength  of 
their  cdiise,  that  I  could  not  but  believe  that  they  had  yet  some- 
thing in  reserve,  which  would  aiTord  them  better  grounds  for 
their  apparent  reliance  on  having  your  verdict  against  the  defen- 
dant. But  the  public  prosecutor  leaving  thought  the  testimony  he 
has  offered  sufficient  for  his  purpose,  we  are  now  put  on  our  de- 
fence. We  might,  gentlemen,  if  it  were  necessary  for  us  to  do 
so,  trust  to  the  insufficiency  of  the  testimony  of  the  prosecutor. 
The  defendant  might  boldly  say,  you  have  not  proved  upon  me 
any  guilt  ;  no  proof  of  hmocence  con  therefore  be  required  of 
me. 

I  shall,  however,  reserve  all  observations  on  the  testimony  now 
before  you  for  a  future  stage  of  this  affair.  You  have  been,  no 
doubt,  attentive  observers  of  what  has  passed  in  this  court,  while 
you  have  been  attending  here  as  jurors,  and  you  must  be  appri- 
sed  of  the  nature  of  the  defence,  which  the  defendant  supposed  he 
had  it  in  his  power  to  make,  and  which  he  would  niake,  had  he 
been  allowed  the  means  of  doing  it.  We  did  expect  to  have 
shov/n  you  by  the  most  conclusive  evidence,  that  the  acts  of  tlie 
defendant  which  are  now,  by  this  indictment,  charged  upon  him 
as  crimes,  were  done  with  the  sanction  and  approbation  of  the 
president  of  the  United  States.  If  the  testimony  which  we  shall 
now  offer  to  you  on  this  point,  shall  fall  short  of  what  you  may- 
have  expected,  you  can  be  at  no  loss  to  account  for  its  deficiency. 

Had  the  witness  whom  we  have  subpcenaedbeen  compelled  to  ap- 
pear the  whole  mystery  of  these  transactions  might  have  been 
explained,  and  the  cause  would  have  appeared  to  you  in  its  true 
colours.  But  though  we  have  not  been  allowed  to  avail  our- 
selves of  that  right  to  have  compulsory  process  for  obtaining  our 
Avitnesses,  which  we  verily  hoped  was  secured  by  the  constitu- 
tion to  every  person  accused  ;  still  we  are  not  altogether  without 
testimony,  and  if  we  shall  be  permitted,  v/e  shall  establish,  by  tlie 
most  respectable  and  conclusive  testimony,  that  the  president  of 
the  United  States,  and  the  secretary  of  state,  had  knowledge, 
at  least  of  Miranda's  expedition,  and  that  they  were  intimately 
acquainted  with  all  bis  views  and  designs.  Besides,  gentlemen, 
as  you  have  heard  from  Mr.  Attorney,  this  prosecution  cannot  be 
maintained  unless  it  does  appear  to  you  that  the  United  States 
were  at  peace  with  Spain  when  this  expedition  was  set  on  foot. 
To  show  the  real  situation  of  this  country,  in  relation  to  the 
Spanish  government,  we  shall  avail  ourselves  of  some  important 
public  documents ;  I  mean  the  message  of  the  president  of  the 
United  States  to  congress,  at  t'le  opening  of  the  last  session,  and 
a  variety  of  other  documents  winch  were  transmitted  by  him  to 
congress  at  that  time,  and  v/hich,  with  the  permission  of  the 
court,  I  will  now  read. 

Sanford.  We  object  to  their  being  read,  if  the  court  please. 
The  message  of  the  president  might  be  evidence  to  congress  of 
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the  situation  of  our  country,  but  it  is  not  addressed  to  a- 
court  and  jury.  Every  question  of  tl:is  kind  shouid  receive  the 
decision  oi  its  proper  tribunal  ;  the  questions  involved  in  ti:t  pre- 
sident's message  have  received  such  a  decision,  and  thereiore 
must  be  at  rest.  We  found  ourselves  in  this  objection  upon  the 
decision  of  the  court,  before  whom  it  was  fully  discussed.  But 
the  counsel  has  not  told  us  how  he  means  to  apply  the  messa<^;e 
and  documents.  Is  it  for  the  purpose  of  setting  up  a  justiiicalion  ? 
The  court  has  deteimined  that  they  are  inapplicable  for  that  pur- 
pose ;.  tiierefore  they  cannot  go  as  evidence  to  the  jury.-:— 
They  first  attempted  to  maintain  that  the  government  Stinction- 
cd  this  expedition  ;  that  not  being-  permitted,  they  now  meai 
to  show  tiiat  they  had  a  riglit  to  decide  upon  the  president's 
message,  whether  we  were  at  peace  or  at  w^ar  ;  a  quesiion  wi  Jch 
is  the  exclusive  province  of  congress  to  determine. 

Coldcn.  There  is  nothing  in  the  decision  which  the  court  has 
inade  which  precludes  the  testimony  we  ofier.  If  there  be,  I  have 
totally  misunderstood  the  honourable  judge  who  delivered  the 
©pii.ion  cf  the  court.  We  offered  as  a  justification  or  excuse, 
to  prove  by  tne  testimony  of  tliC  witnesses  whom  we  have  subpce- 
naed,  that  the  president  of  the  United  States  sanctioned  and  ap- 
proved the  acts  for  which  the  defendant  is  now  to  answer.  The 
court  decided,  as  I  understood,  that  although  the  witness  should 
be  able  to  make  t'  is  proof,  yet,  as  the  sanction  or  approbation  of 
the  president  would  be  no  justification  or  excuse,  thie  court  refus- 
ed to  grant  compulsory  process  to  bring  up  witnesses,  whose 
testimony,  in  the  opiiiion  of  tlie  court,  would  be  irrelevant.  But 
the  question  now  before  tlie  court,  is  totally  distinct  from  any  that 
has  been  agitated,  and  has  received  no  decision. 

We  ackno\^ledge,  that  the  purpose  for  which  w^e  would  intro- 
duce these  documents,  is  to  si:OW,  ti^at  at  the  time  the  expedition 
mentioned  in  the  imiictment  was  set  on  foot,  this  country  was  not 
at  peace  with  Spain,  or,  which  is  the  same  thing,  that  Spain  was- 
not  at  peace  w-ith  us.  The  court  observed  that  we  had  not  stated 
in  our  affida\it  that  we  expected  to  prove  by  tlie  wit7iessc;s  we 
have  subpoenaed  that  we  were  at  war  with  Spain  ;  and  therefore, 
the  couit  thou5;  ht  we  could  not  say  that  their  attendance  was  mate- 
rial on  thiit  ground.  But,  if  I  am  not  mistaken,  it  was  to  be  infer- 
red from  the  argument  of  the  judge,  who  delivered  the  opinion  of 
the  court,  that  if  we  had  stated  in  the  affidavit  that  we  expected 
to  prove  this  fact,  viz.  that  there  was  w-ar  witli  Spain,  by  the  wit- 
nesses we  have  summoned,  then  their  testimony  would  have' ap- 
peared material,  and  tlie  compulsory  process  we  applied  for 
would  have  been  granted.  It  is  true,  it  was  the  opinion  of  the 
court,  that  tlie  power  of  declaring  war  vested  entirely  with  con- 
gress. And  that  the  president's  dtcL.ration  could  not  place  us  in- 
a  state  of  v.-ar.  But  t.'isis  very  far  short  of  saying,  that  we  may 
not  show,  by  any  competent  testimGny,  that  there  was  an  actual 
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state  of  hostility  l^ctwccn  this  country  or  Sp:.in,  or  rather  that 
Spain  had  conimiltccl  ai<ressions  and  hostiliiies  a:'ainst  our  terri- 
torv,  commerce  and  citizens,  wl.icli  amounted  to  actual  hostili- 
ties, or  a  state  of  war  on  her  side  at  least. 

Talma  no  K,  J.  The  court  made  observation  but  on  the  mAtcti-  • 
ality  of  the  witnesses  ;  they  di  1  not  :.\o  to  tl  is  point,  but  that  you 
were  not  entitled  to  parol  evidence  to  piove  that  tl.e  country  was 
at  war. 

Coidrn.  I  understand  the  decision  of  the  court  as  I  have  stated 
it.  .\nd  cannot  presume  that  we  shall  not  be  allowed  to  s] Jiw, 
that  the  United  States  were  not  at  peace  with  Spain.  And  in  we 
can  prove  that  at  the  time  tliat  tl.is  expedition  was  fitted  out, 
Spain  was  m  open  and  violeiit  l.osnlity  ai;ainst  this  country,  what- 
ever inav  have  been  tiie  disposition  of  this  country  to  remain  at 
peace,  however  reiuctunt  she  may  have  bet^i  to  make  a  declara- 
tion of  war,  however  patiently  we  may  have  been  ii.clined  to  bear 
the  wronj^^s  and  violence  tl.at  was  oflered  to  us  ;  yet  uithnut  ouv 
"vviil,  and  ayainst  our  consent,  there  Avas  an  end  to  our  peace  with 
Spain.  Tor  we  could  not  have  been  at  peace  with  Spain,  when 
Spain  chose  to  be  at  wur  with  us. 

We  shall  read  these  docmueTJts,  then,  to  show  what  was  the 
actual  state  of  thin'c^s  between  this  country  and  Spain  ;  and  shall 
rely  on  these  otlicial  comnumications  of  the  executive,  as  the 
highest  evidence  of  the  lacts  which  they  state.  For  as  they  are 
made  to  cou'^rcss  by  the  president,  in  obedience  to  that  part  of 
the  constitution  which  directs,  that  he  shall,  from  time  to  time, 
give  to  the  conc^ress  informiition  of  the  state  of  the  union.  There 
can  be  no  higher  evidence. 

Nor  can  ti.ere  be  an  objection  to  our  reading  these  documents 
from  the  newspaper  w  hicii  we  have  in  court  ;  which  nuist  derive 
some  autiienticity  from  its  being  the  nev/spaper  of  the  govern- 
ment, so  far,  at  least,  as  being  selected  for  the  publication  of  its 
laws.  In  England  the  gazette  is  received  as  evidence  of  the  pub- 
lic acts  of  the  government.  (Rex  v.  Holt,  5  Term  Reports  442.) 
In  the  case  of  Thomas  Cooper,  in  the  Pennsylvania  circuit  court, 
this  kind  of  testimony  was  allowed  ;  and  in  8  State  Trials  212, 
the  case  of  John  Quelch,  paragraphs  from  the  London  Gazette 
Avere  read,  to  show  that  there  vv^as  peace  between  Portugal  and 
England.  Though  I  do  not  much  rely  on  this  last  authority,  be- 
cause, although  the  gazette  w^as  read,  yet  when  an  objection  was 
afterwards  raised  to  the  testimony,  the  court  seem  to  have  thought 
it  unnecessary  to  decide  whether  it  w^as  proper  or  not. 

As  we  offer  this  testimony  merely  to  show  acts  of  hostility 
against  this  country,  on  the  part  of  Spain,  it  will  be  obvious  that 
itdoes  not  raise  tae  question,  whether  the  president  can  put  the 
country  in  a  state  of  war,  without  tiie  assent  of  congress.  We 
mean  to  pro\'e,  ttiat  without  the  will,  or  approbation,  or  act  of 
the   president,  or   of  congress,  there  was  a  war  de  facto  with 
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Spain.  And  if  so,  then  the  defendant  was  not  guilty  of  fitting 
out  an  expedition  against  a  power,  with  which  the  United  States 
Were  at  peace. 

Hojfman.  I  did  not  expect  any  objections  would  be  made  to 
the  proof  now  offered.  1  understood  ti-.e  opinion  of  the  court  on 
the  motion  to  po;-.;pone  the  trial,  as  effectually  deciding  on  the 
competency  of  the  proposed  testimony.  The  judge,  who  deliver- 
ed that  opinion,  stated,  as  a  reason  why  the  trial  should  not  be  put 
off,  that  the  affiduvit  did  not  allege  that  the  witnesses  could  prove 
the  existence  of  War  between  Spain  and  the  Uhited  States.  The 
statemt;nt  of  this  fact  was  unimportant,  if  war  could  only  have 
exiil  d  by  an  act  of  congress  ;  for,  in  that  case  tlie  court  must 
have  taken  judici^d  notice  of  such  act.  The  remark,  tiiereiore, 
could  only  have  appUed  to  a  war,  wliose  existence  was  to  be  prov- 
ed by  circumstances  and  facts,  independent  of  any  legislative  act; 
by  circumstances  and^cAs,  proper  for  the  consideration  of  a  jury, 
and  which,  like  all  other  matters  in  pais^  should  be  submitted 
to  them,  under  the  charge  of  the  court.  It  certainly  was  said  by 
the  judge,  and  in  express  terms,  "  that  Spain  could  net  be  at  war 
"  witii  the  United  States,  and  they  at  peace  with  Spain."  But, 
notwithstanding  the  reasoning  adopted  on  that  occasion,  and  the 
conclusive  opinion  of  the  judge,  which  I  have  just  mentioned,  it 
seems  we  are  again  to  discuss  the  question,  whether  tne  United 
States  can  be  at  war,  without  a  declaration  of  war  by  congress. 
Tne  objection  now  made,  goes  to  exclude  all  testimony  of  the 
fact,  excepting  such  a  declaration. 

It  must  be  granted,  that  Spain  would  not  be  prevented  by  our 
constitution  from  committing  aggressions  ;  nor  would  her  mon- 
arch trouble  himself  even  to  read  that  instrument  when  in- 
clined to  commence  hostilities  with  the  United  States  ;  and, 
profoundly  as  I  respect  the  talents  and  ingenuity  of  our  learned 
opponents,  I  apprehend  it  would  be  difficult  even  for  them,  to  per- 
suade any  person  of  common  understanding,  that  Spain  vould 
wait  for  an  act  of  congress  to  autiioiise  her  to  make  war  on  the 
United  States.  We  have  only  then  to  alter  tiie  manner  of  stat- 
ing the  question,  and  all  dituculties  vanish — Couid  Spidn  be  at 
war  witii  us,  and  we  at  peace  with  Spain  I  Tiie  answer  is  self- 
evident,  and  testimony  ascertaining  tiiat  Spain  was  at  war  with 
the  United  States,  is  all  that  is  necessary  to  establish  the  fact  of 
absolute  warfare  between  both  nations,  and  ought  unquestionably 
to  be  received.  The  message  of  the  president,  witn  the  docu- 
ments ofliiciaily  submitted  by  him,  tend  directly  to. establish,  that 
Spain  had  commenced  hostilities  against  the  United  states  ;  not 
merely  acts  of  violence  and  predatory  aggressi.^ns  by  her  subjects, 
but  open  and  avov.'ed  warfare,  permitted  and  authorised  by  her 
government.  In  that  message  and  its  accompanying  documents, 
therefore,  we  offer  the  best  and  highest  proof  of  tiie  fact.  By 
the  third  section  of  the  second  ainicle  of  the  constitution,  it  is 
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made  the  duty  of  the  president,  "  from  time  to  time,  to  p;ive  con* 
''  gress  information  of  the  state  of  the  union."  This  provision  em- 
braces equally  the  external  and  internal  situation  of  our  country  : 
the  president  therefore  discharges  an  official  duty  in  communicat- 
ing to  congress  our  relative  situation  with  foreign  powers  ;  and  his 
communications  form  tiie  highest  evidence  of  facts,  of  a  public  or 
political  nature.  They  must  be  received  as  such,  when  necessary 
for  the  purposes  of  defence  in  a  criminal  prosecution.  Unfortu- 
nate indeed,  would  otherwise  be  the  situation  of  an  accused  indi- 
vidual, wao,  having  acted  under  their  authority,  is  refused  their 
production,  as  exculpating  testimony,  and  is  pup.ished  for  a  lauda- 
J>le  confidence  in  the  declarations  of  the  first  magistrate  of  the 
union. 

Again.  The  constitution  declares  that  "  the  executive 
"  POWER  shall  be  vested  in  a  president  of  the  United  States  of 
"  America."  Is  it  not  a  branch  of  the  executive  poivcr  to  declare 
the  condition  of  the  nation,  particularly  as  it  regards  foreign  go- 
vernments ?  If  not,  to  which  department  of  our  government  is 
this  power  intrusted  ?  Not  to  the  legislative  department,  for  it 
holds  no  intercourse  with  foreigh  nations,  the  president  being  the 
sole  organ  of  such  intercourse — to  him,  likewise,  belongs  the  right 
of  interpreting  all  treaties  between  foreign  govei'nments  and  our 
own — of  deciding  upon  the  relative  duties  of  one  to  another — and 
of  enforcing  their  performance.  The  executive  department  alone, 
therefore,  can  declare,  in  tne  first  instance,  the  political  state  of  our 
nation  ;  whether  it  be  hostile  or  pacilic.  Such  was  likewise  the 
opinion  of  our  Washington,  and  he  acted  upon  th.is  principle  in 
his  proclamation  of  neutrality,  issued  during  the  early  stages  of  tlic 
Trench  revolution  ;  wherein  he  declared  the  condition  of  the  na- 
tion, as  it  regarded  France.  By  some  it  was  pretended,  that  he 
had  exercisea  an  unconstitutional  power  ;  but  the  measure  received 
the  applause  of  every  true  friend  of  his  coimtry,  and  the  approba- 
tion of  its  constituted  authorities. 

But,  it  is  said,  that  the  duties  of  the  executive  are  distinctly 
marked  out  in  the  constitution,  and  that  no  powers  devolve  on 
him,  but  tnose  specifically  enumerated,  in  the  second  and  tliird 
sections  of  the  second  article.  If  so,  I  ask,  from  whence  does 
the  president  derive  his  right  to  remove  from  office  ?  A  right  of 
late  not  unlVequently  exercised.  The  counsel  for  the  prosecu- 
tion, I  am  confident,  are  not  disposed  to  question  the  exercise  of  this 
very  important  function ;  but,  1  wiil  thank  them  to  sliow,  v/here  it  is 
included  under  ai>y  presidentii^l  powers,  which  are  specially  defined 
in  the  constitution.  They  cannot.  It  is  a  right  springing  only 
from  the  general  grant  of  executive  fiower — a  power,  which  re- 
mains in  all  other  cases  equally  unimpaired  ;  unless  when  con- 
trouied  in  its  exercise,  by  the  qualifications  contained  in  the  se- 
cond and  third  sections.  This  is  not  a  novel  doctrine.  It  was 
the  doctrine  of  the  first  congress,  as  the  debates  of  that  day  v.  ill 
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siianifest;  and,  I  am  greatly  misinformed,  if  tlie  present  secreta-^ 
ry  of  state,  one  of  the  most  distin^^uished  members  of  that  ho- 
nom^ttbie  body,  did  not  take  a  decided  part  in  advocating  the  same 
principles  of  construction,  which  I  support  at  present.  Sure  I 
am,  t'ley  are  the  only  rational  and  sound  ones,  that  can  be  used, 
in  giving  a  just  interpretation  to  the  constitution. 

The  consdtdtion  provides,  "  that  congress  shall  have  the  pow- 
"  er  to  declare  war,"  and  until  they  do  declare  it,  cry  our  oppo- 
nents, the  nation  is  at  peace  I  I  shall  offer  at  present,  a  very  fev/ 
remarks,  in  reply  to  this  assertion. 

War  is  either  offensive  or  defensive.  This  distinction  is  used, 
only  for  the  purpose  of  diiitiiiguisning  the  nation,  w  ich  offlnds, 
or  which  commences  the  war,  from  that  which  defends  itself 
against  the  attack.  The  war  is  offensive  by  the  party  which  com- 
mences it  ;  on  the  opposite  side,  it  is  defensive.  The  rights  of 
both  nations,  as  to  the  extent  and  nature  of  hostilities  are  equal. 
The  defending  nation  is  not  confined  in  her  resistance,  to  the 
mere  point  of  attack.  Siie  can  at  once  remove  the  seat  of  war, 
fiom  i:er  own  teriitories,  to  the  dominions  of  her  enemy,  and  in 
prosecuting  hc-r  defence,  injure  the  aggressive  power  by  direct 
and  absolute  attacks.  May  not  therefore  a  defensive  war  exist, 
and  all  its  rights  attach,  witliout  a  formal  declaration  by  congress  ? 
If  not,  a  sing ukir  paradox  has  grov.n  out  of  the  constitution.  Be- 
tween two  nations,  there  may  exist  a  state  oi"  complete  war  en  the 
one  side,  and  of  peace,  or  at  least,  a  species  of  qualified  war,  on 
the  other. 

Our  constitution,  which  it  has  been  said,  and  with  justice,  was 
the  work  of  the  wisest  men,  and  most  enlightened  patriots  of  the 
nation,  cannot  be  charged  with  a  doctrine  so  inimical  to  our  safe- 
ty and  our  honour.  It  is  a  doctrine  originating  in  this  pt  osecu- 
lion,  and  as  novel  as  many  others  by  which  it  is  distinguished. 
The  plain  and  obvious  meaning  cf  the  constitution,  is,  that  it  is 
the  province  of  congress,  when  the  nation /a*  c/t/zmc*",  to  translate 
it  into  a  state  of  war.  When  an  option  exists,  the  choice  is  with 
them.  But,  when  a  foreign  power  attacks  and  makes  war  on 
the  United  States,  they  are  then,  by  the  very/act^  ah'eady  at  war, 
and  any  declaration  by  congress,  would  be  idle  and  nugatory. 

I  conclude  by  insisting,  that  a  congressional  declaration  of 
war  is  not  the  sole  evidence  of  war,  actually  existing  between 
Spain  and  the  United  States,  The  official  communications  of 
the  president,  made  to  congress,  ought  to  be  received,  as  evi- 
dence of  the  facts,  which  they  contain,  and  from  them  tlie  jury 
have  a  right  to  d^'cide,  whether  Spain  and  the  United  States  were 
at  peace  at  the  time  of  the  offence  charged  in  the  indictment. 

Emmet.  1  did  not  indend  to  trouble  the  court  on  this  question  ; 
Ijut  to  reserve  my  exertions,  and  whatever  talents  and  arguments 
I  m..y  possess,  until  I  shall  have  the  iionour  of  adth'essingthe  jury 
on  all  the  matters  connected  with  mv  client's  defence.     I  am  in- 
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ckced,  however,  by  the  solicitulions  of  my  friends  near  me  to  alter 
a  resoUition,  wliich  was  not  su;^ii^ested  by  indolence,  but  by  atten- 
tive observation  of  the  whole  course  of  tins  prosecution  ;  and  not 
to  abandon  the  last  ettbrt,  which  it  will  probably  be  necessary  to 
make,  exclusively  with  the  court,  for  bringing  forward  the  defen- 
dant's Case  to  the  best  advantage. 

Our  object  is  to  i;ive  evidtnce  as  to  the  state  of  the  country, 
witli  respect  to  its  relation  with  Spain  ;  for  that  purpose  we  ofier 
the  president's  messap^e  to  conu;ress,  and  the  other  documents  to 
"vviacii  it  refers,  and  witii  which  it  wasori-inally  accompanied,  li 
is  the  president's  duty,  under  the  3d  section  of  the  2d  article  oi'. 
the  constitution,  to  lay  before  the  cong-ress  information  of  the 
state  of  the  union,  and  of  course,  of  our  relations  with  foreign 
powers.  This  message  was  delivered  in  performance  of  th.at 
duty  ;  and  is  therefore,  at  least, //Wmfl./aaV  evidence  of  the  facts, 
which  it  contains.  If  it  and  the  other  accompanying  public  docu- 
ments shall  be  rejected  as  inadmissible  evidence,  I  conless  1  do 
not  know  where  tne  defendant  is  to  look  for  any  better  testimony 
as  to  this  part  of  his  defence. 

But  it  is  stated  that  the  decision  of  the  ccujt.  on  the  motion  for 
putting  off  tile  trial,  has  precluded  us  fronj  giving  e\  idence  as  lo 
this  point.  If  so,  I  think,  with  tlie  utmost  deference,  that  the 
court  travelled  out  of  the  subject-matter  before  it.  I  pay  profound 
and  willing  respect  to  its  decisions,  when  they  relate  to  tl;em..tters 
submitted  to  it  by  the  parties  ;  but  when  they  proi  ounce  without 
necessity  upon  irrelevant  topics,  they  become  extrajudicial,  and 
cannot  lay  claim  to  the  same  authority.  Did  the  court  say  we 
were  precluded  from  examining  the  question  whether  this  coun- 
try and  Spain  were  at  peace  ?  That  was  never  presented  to  it  as 
the  question  for  its  consideration.  Our-  application  for  putting 
off  tne  tricii  was  grounded  on  the  absence  of  witnesses;  who  could 
prove,  not  the  state  of  peace  or  war,  but  the  president's  know- 
ledge and  appro]:;ation  of  the  defendant's  conduct.  Why  should  we 
be  precluded  from  examining  the  question  wnether  this  country 
and  Spain  are  at  peace  ?  In  the  indictment  it  is  averred  that  Spain 
was  at  peace  with  the  United  States.  It  is  therefore  a  fact  com- 
prehended in  the  general  issue  joined  in  this  prosecution;  and  we 
are  surely  entitled,  under  all  the  rules  of  law,  to  show  that  it  is 
false.  I  request  the  attention  of  the  court  to  this  point.  The  ad- 
verse counsel  admit  they  are  bound  to  prove  the  fact  ;  but  they 
refuse  to  us  the  privilege'of  disprovhig  it,  of  counteracting  their 
proofs,  and  of  showing  that  they  are  mistaken.  Was  there,  or 
not,  wm^de  facto,  is  emphatically  a  question  of  fact,  and  as  such 
ought  to  be  submitted  to  the  jury  :  if  they  should  be  of  opinion 
that  there  was  such  war,  the  whole  of  the  indictment  is  not 
proved.  It  seems,  how-ever,  to  be  argued,  that  a  v/ar  defoxto  is 
not  sufncient  to  disprove  the  incUctment,  because  it  is  founded  on 
a  statute  whicK  is  declaratory  of  the  law  of  Datlons  ;  and  that  the 
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words  of  the  statute  are  to  be  construed  with  reference  to  that  law. 
It  would  be  a  sufficient  answer  to  that  ari^ument  to  say,  that  a  war 
de  facto  is  recognised  by  the  law  of  nations  ;  but  further,  I  beg 
leave  to  dissent  from  the  opinion  that  this  statute  is  declaratory 
of  that  law,  although  the  assertion  has  proceeded  from  an  autho- 
rity which  I  hit^hly  respect.  By  looking  at  the  statute,  it  will  be 
found  to  have  been  oiiginally  enacted  for  only  two  years;  the 
limitation  of  its  duration  shows  that  it  was  not  intended  to  be  de- 
claratory of  the  law  of  nations  ;  for  that  law  is  perpetual,  and  does 
not  require  to  have  its  meaning  declared  every  second  year.  The 
object  of  the  act  is  not  declaratory,  but  to  create  and  describe  a 
crime  and  to  annex  a  penalty  to  its  commission.  The  argument 
drav/n  from  that  assertion,  I  tliink,  therefore,  fails  on  every  ground, 
and  that  v;e  ougiit  to  be  permitted  to  give  the  president's  mes- 
sage in  evidence  of  outrages  committed  by  Spain  on  our  frontiers, 
and  her  depredations  on  our  commerce  ;  v.hether  they  amount  to 
war  de  facto  will  be  matter  of  consideration  for  the  jury  ;  but  we 
have  a  right  to  show,  if  we  can,  that  the  relation  of  peace  was 
broken  by  Spain  ;  that  she  carried  on  hostilities,  violated  our  ter- 
ritories, and  waged  war  upon  our  trade.  Permit  tlus  to  be  show-n, 
and  she  will  not  appear  to  be  a  nation  at  peace  with  us ;  nor  will 
the  absurdity  be  maintained,  that  we  were  at  peace  with  her,  when 
she  was  at  war  with  us. 

Harison.  I  presume  that  if  there  is  any  principle  in  our  law, 
certain  and  incontrovertible,  it  is  that  m  all  criminal  cases  the 
jury  are  the  judges  of  the  law,  as  well  as  of  the  fact.  And  from 
this  principle  it  follows,  that  no  question  purely  of  law  can  arise, 
connected  with  the  guilt  or  innocence  of  the  defendant,  which  is 
to  be  considered  as  exclusively  belonging  to  the  court,  and  not 
within  the  cognizance  of  the  jury.  For  if,  as  to  certain  proposi- 
tions so  connected,  the  court  can  pronounce  that  by  law  either  the 
affirmative  or  the  negative  is  to  be  considered  as  existing,  and 
exclude  the  evidence  relative  to  that  proposition,  it  will  result,  as 
an  inevitable  consequence,  that  they  can  limit  and  confines  the 
province  of  the  jury  v\ithin  such  bounds  as  they  themselves  shall 
deem  proper.  They  can  assume  the  several  propositions  and 
controul  the  verdict  according  to  their  pleasure.  In  the  deter- 
mination of  this  cause,  the  question  of  peace  or  war  is  of 
primary  importance  ;  because,  to  establish  the  guilt  of  the 
defendant,  it  must  appear  that  the  expedition  was  against 
a  nation  with  whom  the  United  States  was  at  peace.  Such 
is  the  express  declaration  of  the  statute.  It  is  therefore  '*  a 
"  turning  point,"  to  be  determined  by  the  jury  whether  we  were 
at  peace  with  Spain  when  the  ofience  is  supposed  to  have  been 
committed  ;  and  if  the  jury  are  to  determine  it,  they  must  have 
every  species  of  evidence  that  is  fit  to  demonstrate  the  actual  si- 
tuation of  affairs  between  the  two  countries. 

In  opening  tins  cause  to  the  jury,  the  district  attorney  seems 
to  have  been  fully  convinced  of  tiie  doctrine  lor  which  1  am  now^ 
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contending-.  He  then  informed  the  jury,  that  the  fourth  point 
wiiich  he  should  establish  would  be  that  tliis  country  was  at  peace 
with  Spain,  when  the  oficnce  was  committed,  which  is  charged  in 
the  indictment. 

At  this  time,  however,  he  insists  that  this  is  a  mere  point  of 
law,  about  wiiich  the  court  only  is  to  judi^e  ;  with.out  reflecting^ 
that  the  great  maxim  I  have  already  noticed  would  be  violated 
by  his  doctrine  ;  and  without  considerhi.::;,  that  in  relation  t:)  this 
point,  le^^ai  inferences  can  only  be  deduced  from  facts  antecedent- 
ly appearing.  In  criminal  crises,  it  cannot  be  proper  for  the  court 
to  assume  the  fact,  and  determine  the  law.  Tney  cannot  tell  the 
jury,  this  countni  vjas  at  peace.  Such  is  the  lavj  ;  and  you  are  to 
determine  the  g'uiitor  innocence  of  tlie  defendant  upon  that  sup- 
position. If  the  court  could  do  this,  the  power  of  the  jury  in 
criminal  cases  would  indeed  be  feeble,  and  very  different  from 
vvaat  we  have  supposed. 

But,  admitting  that  the  question  of  peace  or  war  may  be  proper 
for  a  jury,  we  are  told  that  no  v/ar  can  exist  witliout  a  declaration 
by  congress.  Consequently,  that  no  evidence  but  the  act  of  con- 
gress can  be  received,  to  demonstrate  the  existence  of  a  war  be- 
tween this  and  any  other  country. 

The  federal  constitution  has,  indeed,  provided  that  "  tlie  con- 
*'  gress  shall  have  power  to  declare  war  ;"  and  thence  it  is  infer- 
red that  war  cannot  exist  without  such  declaration.  But  surely, 
this  provision  of  the  constitution  can  only  relate  to  cases  where 
there  is  an  option  to  embrace  the  alternative  of  peace  or  war  ;  and 
it  by  no  means  implies  that  a  formal  declaration  is  essential  to  the 
existence  of  actual  warfare. 

If  the  enemy  commences  the  attack,  we  may  appeal  to  arms 
immediately,  and  without  any  ceremony.  The  state  of  peace  is 
no  longer  in  being  ;  and  from  the  very  instant  that  the  aggression 
takes  place,  the  two  contending  powers,  by  the  law  of  nations, 
■which  is  founded  upon  the  law  of  nature,  are  to  be  considered  as 
enemies. 

Even  allowing  then,  that  as  to  offensive  Avar  on  the  part  of  this 
country,  the  doctrine  of  our  opponents  would  be  correct ;  yet  it 
should  be  remembered  that  there  is  a  defensive,  as  well  as  an  of- 
fensive war  ;  and  that  the  state  of  peace  or  war  between  two 
countries  implies  reciprocity.  Both  must  be  at  peace,  or  both 
will  be  at  war.  So  that,  if  a  foreign  country  should  declare  war 
against  the  United  States,  or  attack  their  territories,  or  commit 
acts  of  open  hostiUty  and  aggression,  this  country  would  be  in  a 
state  of  actual  warfare,  v/ithout  a  declaration  of  congress  upon  the 
subject. 

If  any  doubt  could  be  entertained  whether  to  constitute  a  war 
in  such  cases,  it  is  necessary  that  there  should  be  a  precedent 
declaration,  I  could  refer  the  court  to  the  most  approved  writers; 
>]pon  the  law  of  nations  ;  tp  Grotius,  Puffendorf,  Barbeyrac,  Vat- 
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tel,  and  others  ;  all  of  whom  (whatever  may  be  the  discordance 
of  their  opinions  as  to  the  necessity  of  decLiring  war  when  it  is  in 
its  nature  offensive)  agree  in  the  sentiment  that  under  sucl»  cir- 
cumstances as  I  have  already  stated,  no  rule  of  the  law  of  nations 
Would  be  violated,  if  war  should  be  carried  on  without  being  de- 
clared.* I  might  add  tiiat  the  constitution  itself  has  coijtempla- 
ted  a  case  in  wiiich  war  may  exist  \\iti.out  any  declaration  of 
congress  ;  where  a  state  may  engage  in  it,  though  not  invaded,  if 
in  such  imminent  danger  as  will  not  admit  of  delay. 

The  quirsiion,  then,  as  to  the  state  of  our  peace,  must  depend 
upon  a  variety  of  circumstances,  and  may  be  made  exid.ntto  the 
jury  by  a  variety  of  proofs.  In  the  case  of  offensive  war,  the  de- 
claration of  congress  could  be  resorted  to ;  and  where  the  war 
commenced  by  tlie  acts  of  aggression  of  the  enemy,  the  acts 
raiglit  be  proved  in  the  same  manner  as  every  other  fact  of  great 
notoriety. 

If  then  tl  is  country  might  have  been  actually  at  war  with 
Spdin,  without  any  declaration  of  congress,  it  will  only  remain  to 
show  that  the  President's  message  is  proper  evidence  to  establish 
the  fact.  Here  I  must  observe  to  the  court  thcit,  by  a  particular 
provisqn  in  the  constitution  of  the  United  States,  it  is  made  the 
duty  of  the  president,  to  give  congress  information,  -'  Irom  time 
"  to  time,  of  the  state  of  the  union."  Hence,  his  official  commu- 
nications  to  the  legislature,  must  be  considered  as  stamped  with 
the  cnaracter  of  truth,  and  carrying  in  themselves  the  most  irre- 
fragable evidence  of  tliose  facts  which  they  relate.  The  state  of 
the  union  depends,  not  only  upon  its  internal  circumstances  but 
also  upon  its  situation  with  respect  to  foreign  powers ;  and  when 
the  chief  magistrate  of  the  union  exiiibits  to  the  congress  a  state 
of  facts,  there  can  be  no  higher  evidence  to  establish  their  exist- 
ence, and  the  consequences  that  result  from  them. 

The  court  will  no  doubt  recognize  the  presumption  of  law, 
that  all  magistrates  execute  their  duty  with  fidelity  ;  and  this 
presumption  shall  prevail  until  the  contrary  is  shown.  But  if 
such  a  presumption  exists  as  to  the  ministers  of  justice  and  sub- 
ordinate magistrates  of  the  country,  it  must  apply,  with  much 
more  force,  to  him  who  is  invested  with  the  highest  dignity,  and 
most  important  trust.  It  would  be  indelicate  to  suppose  that  he 
had  deviated  from  the  truth,  and  it  would  require  the  most  con- 
vincing proofs  to  establish  the  fact. 

We  hope,  therefore,  that  the  president's  message  will  be  ad- 
mitted in  evidence  for  the  consideration  of  the  jury  ;  and  we  trust 

*  Vide  Bynk.  Qiiest.  publ.  Jur.  lib.  1.  cap.  2.  Vattel,  lib.  3.  cap.  6. 
sect.  57.  Grot,  de  Jur.  B.  et  P.  lib.  3.  cap.  sect.  6.  Pufi.  de  Jur.  Nat. 
and  Gent.  lib.  8.  ch.  6,  and  the  notes  of  Barbep-ae.  Heinecclus  Systcma 
Juris,  b.  2.  ch.  9.  sect.  197  and  Hen.  Cocceii  et  Sam.  L.  B.  Cocceii,. 
Com.  ad  Grotium.      Vide  etiam  Nollii  Jus  Gentium,  cap.  6.  sect.  713. 
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It  Miil  convince  them  tliat  the  Unitctl  States  were  not  at  peace 
with  Spain,  as  is  alle,a;e(l  in  the  indictment. 

One  objection,  however,  still  remains  to  be  noticed.  It  is  said 
the  present  questions  have  been  determined  by  the  decision  of 
tlie  court,  upon  our  application  to  compel  the  attendance  of  wit- 
nesses. But  I  do  not  tliink  tiiis  is  tne  case.  If  I  am  not  mis- 
taken, the  court  mentioned  that  if  the  United  States  were  not 
at  peace  with  Sp.iin,  the  defendant  could  not  be  guiity  ;  and  that 
the  affidavits  produced  by  the  defendant,  did  neither  allej^e  the  ex- 
istence of  a  war  on  tlie  part  of  the  United  States,  or  that  the  wit- 
nesses could  prove  it.  As  far  as  the  ian^uas^e  of  the  court  then 
went,  accordin;^  to  this  statement,  it  seems  to  imply  that  the  ques- 
tion of  peace  or  war  was  open  for  discussion  ;  but  as  we  dici  not 
allet>-e  the  materiaUty  of  the  witnesses  to  prove  the  state  of  war- 
fare, the  court  couid  not  defer  the  tried  on  account  of  their  ab- 
sence. We  were  certainly  under  no  necessity  at  that  period  of 
the  cause  to  alle;^e  tne  state  of  warfare,  for  any  otiier  purpose 
but  to  obtain  the  attendance  of  tnose  witnesses.  If  we  did  not 
jud  ;-e  it  proper  to  make  the  allegation  for  that  purpose,  still  we 
have  a  ri.^tit  upon  the  trial,  to  avail  ourselves  of  the  defence,  and 
if  peimitted  to  do  so,  it  will  be  a  complete  justification. 

Serif  jrd.  I  shall  be  extremely  brief  in  reply  to  the  arguments 
of  the  gentlemen  who  have  dilated  so  much  upon  the  point  now 
before  the  court. 

Tne  autiioi  ity  cited  to  show  tliat  tlie  gazette  is  proper  evidence 
to  go  to  a  jury,  is  inapplicable  until  a  previous  question  shall  have 
been  decided.  The  question  immediately  before  the  court,  and 
which  J  apprehend  must  be  first  decided,  is  whether  the  defen- 
dant can  be  allowed  to  oBer  any  evidence  wS^atever  to  the  jury ^  to 
s'low  that  the  United  States  were  at  war  with  Spain.  If  it  shall  be 
decided,  tiiat  the  defendant  is  entitled  to  give  evidence  to  ti  e  jury, 
to  snow  a  stale  of  actual  vrar,  an  ulterior  question  may  then  arise, 
•wnether  the  gazette,  or  whatever  else  may  be  offered  is  proper 
evidence  for  that  purpose.  I  shall,  therefore,  entirely  abstain 
from  a  discussion  of  the  latter  question,  and  shall  return  to  our 
former  proposition  on  this  subject,  which  is,  tliatthe  question  of 
peace  or  war  under  this  statute,  is  a  question  of  law  to  be  decided 
by  tae  court,  and  not  a  question  of  fact  to  be  decided  by  the  jury. 
If  then,  this  be  the  pohit  which  is  now  presented  to  the  court,  I 
conceive  tiiat  it  has  already  been  very  fuliy  discussc'd,  and  h..s  al- 
ready received  the  decision  of  this  court.  The  adverse  counsel 
are  pleased  to  say,  that  they  did  not  understand  that  this  point 
was  before  decided.  They  surely  have  not  so  soon  forgotten  that 
this  very  argument  was  discussed  upon  the  argument;  of  the  mo- 
tio'-i  for  a  postponement,  and  for  attachments.  Di3  they  not 
there  urge,  that  the  testimony  of  their  absent  witnesses  was 
wanted  for  the  purpose  of  estabiisiiing  a  state  of  actual  war  ? 
And  was  not  their   whole   train  of  reasoning   upon  tliis  subject, 
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the  same  that  has  now  been  urged  ?  The  opinion  of  the  two 
judges,  as  I  understood  it,  was,  if  not  in  terms,  at  least  by  ne- 
cessary consequence,  that  the  question  of  war  or  peace  under  this 
statute,  is  a  question  of  law  exclusively  for  the  decision  of  the 
court. 

[Here  he  recited  some  parts  of  the  opinion,  for  which  vide 
ante  pages.] 

Tnis  cpiiiion,  however,  is  not  now  before  the  court,  and  I  can 
only  cite  it  from  memory.  I  will,  therefore,  rapidly  recapitulate 
the  reasons  upon  which  we  contend  that  the  question  of  war  or 
peace  is  in  this  case  exclusively  a  question  of  law. 

The  hi,;;h  power  of  making  war,  is  vested  by  the  constitution, 
in  the  legislature  alone.  This  provision  of  our  constitution,  is 
evidently  the  result  of  that  jealous  spirit  of  iibeity,  which  per- 
vades the  people  of  tins  country.  The  power  of  making  war, 
so  important  to  their  interests,  and  if  abused,  so  dangerous  to  their 
liberties,  could  not,  consistently  with  that  spiiit,  be  vesud  else- 
where than  in  the  wliole  legislature. 

It  follows,  that  under  our  constitution,  the  only  evidence  of  a 
state  of  war  which  can  be  recognised  by  the  courts,  is  the  act  of 
the, legislature  declaring  it  ;  for  until  the  legislature  has  declared 
Vr'ar,  the  nation  is  constitutionally  and  legally  at  pe:  ce.  This 
consequence  seems  plain  and  undeniable.  But  the  adverse  coun- 
sel say,  that  war  may  exist  in  fact,  though  not  declared  by  con- 
gress; that  war  may  exist  by  the  actual  commission  of  hostilities, 
or  may  take  place  by  tl;e  actual  invasion  of  our  country.  They 
then  ask,  is  not  this  war  ?  And  may  not  individuals,  in  such  a 
state  of  things,  undertake  miiitaiy  entei  prises  against  the  cfftnd- 
ing  nation  without  incurring  the  ptnallies  of  this  statute  ?  1  an- 
swer, certi.inly  not.  I  concede  that  the  state  ot  things  which 
exists  when  t-ie  country  is  invaded,  or  actual  iiostilities  take  place, 
may  in  a  certain  sense  of  the  term,  be  denominated  war,  and  the 
counsel  opposed  to  us,  concede  that  war  may  exist  by  the  decla- 
ration of  congress,  though  no  invasion  or  hostilities  sliould  have 
taken  place.  We  find  then,  that  we  are  here  using  the  words 
war  and  peace  in  different  senses.  Our  opponents  talk  of  actual 
war,  and  we  speak  of  war  declared  by  congress.  The  question 
between  us  then,  comes  to  this  inquiry  ;  in  which  of  these  senses 
have  the  legislature  used  the  word  war,  or  its  correlative  peace 
in  this  statute  ? 

Without  urging  other  topics  in  support  of  our  construction, 
a  very  slight  attention  to  the  consequences  of  the  opposite  doc- 
trine, will  be  sufficient  to  show  that  the  word  peace  is  used  to  in- 
dicate that  state  of  things  wjiich  exists  when  the  nation  has  not 
declared  war.  Actual  hostilities  may  take  place  by  the  irregu- 
larities or  violence  of  individuals,  cr  if  the  counsel  please,  the 
United  States  may  be  invaded,  and  yet  the  legislature  may  sup- 
pose that  the  best  interests  of  tlie  country  require  it  not  to  de- 
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chre  war,  btit  to  attempt  to  obtain  redress  by  net^-otiation.  It 
cannot  be  denied  that  they  are  the  constitiiiionul  jud;,  ts  of  this 
question.  It" they  have  the  constitutional  riL!,l:t  of  dLciiing  whe- 
ther the  nation  shall  make  war  or  not,  it  follows  that  ;  11  the  indi* 
viduals  of  the  community  must  submit  to  their  decision.  But 
the  doctrine  set  up  on  the  other  side,  is  the  very  reverse  of 
this.  It  is  now  contended,  that  if  actual  hostilities  have  happen- 
ed in  any  extent  whatever,  all  the  people  of  the  community  are 
absolved  from  their  obli;;ation  to  remain  at  peace,  and  inny  set 
on  foot  military  expeditions,  and  make  any  sort  of  ofiensive  war, 
thou^-h  the  'j:overnment  of  the  rountry  should  not  have  declared 
war,  and  should  wish  to  remtiin  at  peace.  According  to  this  doc- 
trine, any  individual  may,  at  any  time,  declare,  that  in  his  ju:l;j;- 
ment,  \rar  has  taken  place,  because  some  act  of  irres^ularity  or 
violence  has  happened,  and  may  take  steps,  the  certain  tendency 
of  which,  will  be  to  precipitate  the  nation  hito  a  serious  conflict. 
When  Great  Britain  shall  capture  our  vessels,  or  impress  our 
$eamen,  or  commit  any  other  act  of  violence,  wiiich  by  itself 
may  be  denominated  war,  it  is  then  the  right  of  every  citizen,  ac- 
cording to  tliis  doctrine,  to  fit  out  an  armament  to  invade  the  ter- 
ritories of  Great-Britain,  and  make  war  upon  her  subjects. — 
When  disputes  are  subsisting  between  the  United  States  and 
Spain  respecting  tei'ritoriul  bounds  and  Spanish  troops  occupy  a 
part  of  the  disputed  ten  itory,  claiming  it  as  their  own,  this  is  call- 
ed an  invasion  of  our  territory,  and  is  denominated  war  ;  and  Col- 
onel vSmith,  and  every  other  citizen  of  the  United  States,  is  there- 
fore at  liberty  to  undertake  hostile  enterprises  against  the  do- 
minions and  people  of  Spain,  though  the  government  of  the  coun- 
try, with  a  full  knowledge  of  all  the  circumstances,  has  decided 
that  it  will  still  remain  at  peace. 

These  are  the  consequences  of  the  doctrine  r.ow  urged  on  the 
other  side,  and  however  absurd  are  not  exaggerated.  It  never 
can  be  se.riously  imagined,  that  the  legislature  used  words  in  a 
sense  wiiich  must  lead  to  such  absurd  consequences.  The  plain 
and  obvious  meaning  of  this  statute  is,  that  wiiile  the  government 
of  the  country  are  at  peace,  all  the  citizens  should  be  bound  to 
observe  the  duties  of  that  situation,  and  the  very  object  of  the 
statute  is  to  prevent  individuals  from  plunging  the  nation  into 
war,  by  their  own  unauthorised  acts  of  violence.  The  peace, 
mentioned  in  the  fifth  section,  is  described  to  be  peace  between 
the  United  States,  and  the  foreign  prince  or  8tate^  thereby  inai- 
cating  that  state  of  things  which  exists  wiiile  the  nations,  and 
their  governments  are  at  peace.  Any  other  construction  would 
lead  to  the  solecism,  so  well  described  by  the  presiding  judge 
of  this  court,  who  is  now  absent,  in  his  late  charge  to  the  grand 
jury,  of  a  nation  at  peace,  and  its  citizens  at  war. 

But  the  adverse  counsel  still  ask,  have  not  our  citizens  a  right 
to  defend  themselves  when  the  country  is  invaded  ?  Certainly 
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they  may,  but  this  does  not  in  any  degree  prove,  that  they  have 
a  ri;^ht.  in  such  circumstances,  to  invade  a  foreign  country  in 
turn.  Defensive  war  is  a  branch  of  the  natural  right  of  self  de- 
fence, which  is  enjoyed  by  communities  and  individuals  in  all 
circumstances  whatever.  The  right  of  making  offensive  war, 
belongs  solely  to  the  sovereign  power  of  the  community,  and 
can  only  be  lawfully  exercised  by  its  authority.  T!ie  rights  of 
defensive  warfare  are  not  in  question  in  tl.is  case,  but  the  inquiry 
is,  in  what  circumstances  the  citizens  of  this  country,  may  invade 
the  territories  of  another.  Our  position  is,  that  according  to  the 
Gonrsllaition  of  the  United  States,  and  the  true  meaning  of  ti.is 
statute,  no  citizen  can  set  on  foot  military  expeditions,  or  make 
war  against  t ne  dominions  of  a  foreign  state,  until  tiie  relations  of 
peace  snail  have  been  dissolved  by  an  act  of  congress. 

In  t -is  case,  no  law  has  passed  declaring  war,  or  authoiising 
hostilities  against  Spain.  Our  treaty  with  Spain  is  stiii  in  force, 
and  is  therefore  the  supr.^me  law  of  the  land.  It  results  that  in 
these  circumstances,  the  court  is  judicially  bound  to  consider  the 
two  nations  at  peace,  and  that  the  proposed  inquiry  is  impro- 
per.* 

Hoffman.  The  counsel  for  the  prosecution  have  the  right  of  clos- 
ing this  argument ;  but,  as  the  decision  of  the  present  question  in- 
volves very  important  principles,  and  is  intimately  connected  with 
tlie  defence  of  my  cii-;nt,  I  ask  permission  to  follow  my  learned 
opponent  (Mr.  Edwards)  who  has  just  spoken.  I  am  greatly  mis- 
taken if  I  shall  not  refute  his  reasoning,  and  establish  our  own  ar- 
guments, by  the  very  authorities  wiiich  he  has  produced.  It  has 
been  asked,  with  a  degree  of  triumph,  if  a  private  citizen  can  cap- 
ture the  property  of  an  enemy,  or  commit  depredations  on  his 
commerce,  without  regular  commission  or  authority.  Now  it  so 
happens,  that  we  have  never  contended  for  a  principle  so  illegal, 
nor  evinced  such  ignorance  of  the  law  of  nations.  The  question 
and  answer  w^ere  equally  the  offspring  of  the  counsel's  own 
fertile  imagination  ;  and  could  only  have  been  introduced  to  di- 
vert the  attention  of  the  court  from  the  true  point  in  discussion^ 
or  to  afford  himself  an  opportunity  of  displaying  his  higenuity  in 
refuting  arguments  which  we  should  have  been  ashamed  to  ad- 
vance. We  fully  admit,  that  an  individual  acting  offnisively 
against  a  common  enemy,  must  be  regularly  autt^orised  by  his 
fjwn  government,  otherwise  his  aggressions  might  be  deemed 
piratical,  and  himself  rendered  liable  to  punishment,  as  well  by 
the  foreign  nation  as  by  our  ov/n  tribunals. 

The  court  surely  understands  that  Col.  Smith  is  not  charged 
with  an  offence  of  this  nature  ;  that  the  indictment  is  founded  on 

*  The  reporter  regrets  that  he  cannot  give  the  argument  of  Mr.  Edwards 
vvhich  preceded  that  of  Mr.  Hotiman.  The  transcript  of  his  speech  was 
kft  with  him  for  revision,  and  the  reporter  has  not  since  obtsined  it, 
though  the   press  has  been  delayed  for  that  purpose  for  several  days. 
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a  pcxi-ticular  statute  ;  and  tluit  to  biin;^  him  v.iibin  its  penalty, 
Spuin  must  have  been  «/ //^acf  with  i he  United  States.  But  we 
otter  to  prove  her  at  war,  and  the  sole  quesdon  is  on  the  admissi- 
bility of  the  evidence,  necessary  to  establish  that  fact.  Our  op- 
ponents contend,  that  a  declaration  of  war  by  congresss  is  the 
only  le^^al  evidence  of  the  fact.  This  we  deny.  And  it  must  be 
granted,  if  we  are  ri.^ht,  that  the  evidence  we  ofler  is  of  the  Idi^hest 
nature,  and  must  be  received.  I  certainly  feel  much  indebted  to 
the  learned  counsel  for  his  research  into  the  laws  of  the  United 
States  ;  and  thank  l^am  for  their  production,  wliich  occurs  so  op- 
portunely for  the  support  of  my  argument.  They  were  not 
wi'Liiin  my  recollection,  or  I  should  have  read  them,  as  furnishing 
a  practical  construction  of  the  constitution.  They  have  been  riglit- 
ly  considered  as  a  legisluti\e  interpretation  of  that  instrument. 
Before  1  advert  to  these  acts,  I  will  notice  the  12th  article  of  the 
amendments  to  the  constitution,  wliich  says,  "  The  powers  not 
"  delegated  to  the  United  States,  by  the  constitution,  nor  prohi- 
"  bited  to  it  by  t!ie  states,  are  reserved  to  the  states  respectively, 
"  or  to  the  people." 

This  amendment  was  pressed  into  the  argument  with  all 
the  zeal  of  sincerity  ;  yet  I  am  at  a  loss  to  comprehend  its  con- 
nexion with  the  present  discussion  ?  We  are  agitating,  whether 
the  United  States  were  at  war,  or  in  peace  ?  Tne  right  to  deter- 
mine on  the  one  or  preserve  the  other,  is  exfiressly  delegated  to 
the  United  States:  neitner  the  states  respectively,  nor  the  people 
at  large,  can  exercise  any  constitutional  power  over  this  question; 
its  decision  exclusively  belongs  to  the  general  government ;  and 
the  present  inquiry  is,  to  which  department  thereof  does  it  belong  ? 

Further — Tne  object  of  tliis  amendment,  was  to  prevent  the 
United  States  (not  particular  departments  of  its  government) 
from  assuming  the  exercise  of  [xjW'crs  by  implication  ;  tending  to 
infringe  tne  sovereignty  of  the  states,  or  to  violate  the  rights  of 
the  people.  The  nature  of  our  federal  government,  excited  a 
vigilant  and  cauti^tus  jealousy  on  tliis  subject ;  and  the  amend- 
ment was  made  to  insure  the  jurisdiction,  and  local  sovereignty 
of  the  states  over  all  matters,  not  peculiarly  of  national  interest  or 
concern.  A  chapter  of  the  alcoran  v/ould  have  elucidated  the 
gentleman's  argument  as  clearly  as  the  amendment. 

Let  us  see  whether  he  has  been  more  fortunate  in  his  reliance 
on  acts  of  congress.  The  first  quoted  is  the  act  of  the  27th  of 
March,  1794,  entitled  "  An  act  to  provide  a  naval  armament." 
It  recites  that  "  the  depredations  which  had  been  committed  by 
"  the  Algerine  corsairs  on  the  commerce  of  the  United  States, 
"  rendered  it  necessary  that  a  naval  force  should  be  provided  for 
•^  its  protection  ;"  and  it  authorises  "  the  president  to  provide  six 
"  frigates,"  and  makes  the  necessary  provision  for  oiricering  and 
manning  them.  This  act  provides  the  ways  and  means  for  a  na- 
val force,  but  contains  no  direction  for  its  employment  ov  dcstina- 
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lion.  The  franicrs  of  the  law  knew  the  full  extent  of  their  con- 
stitutional powers.  They  knew,  that  it  was  the  duty  of  congress 
to  provide  the  ivays  and  jjicans  for  carrying  on  war,  but  that  it  be-' 
longed  to  the  executive  of  the  union  to  direct  the  public  force. — 
The  last  section,  is  important,  as  it  plainly  indicates,  we  were 
then  at  war  with  Algiers  :  "  If  a  peace  shall  take  place  between 
"  the  United  St.. tes  and  the  regency  of  Algiers,  no  farther  pro- 
"  ceedings  are  to  be  had  under  the  act."  What  !  were  we  then 
at  war  with  Algiers,  and  without  any  declaration  of  war  by  con- 
gress ?  Yes  ;  and  congress,  without  whose  declaration,  the  gentle- 
man would  have  us  believe,  that  the  United  States  must  always 
enjoy  \the  tranquiUity  of  peace,  do  not,  by  this  or  any  prior  act,  de- 
clare war  agahist  A![;iers  ;  they  find  it  already  commenced  without 
their  concurrence.  '  The  choice  of  decreeing  the  fact  is  super- 
seded by  the  fact  itself.  They  increase  our  naval  forces,  and  for- 
bid their  reduction  "  until  peace  shall  take  /ilace" 

Again — I  ask  how  congress  became  inforivied,  lliat  Algiers 
was  at  war  with  us  ?  They  are  not  ch.arged  by  the  constitution 
with  the  intercourse  between  us  and  foreign  powers,  for  that  is  an 
executive  function.  I  apprehend  a  little  more  research  would 
have  produced  a  message  from  the  president,  wherein  he  judges 
of  the  fact  himself,  and  recommends  a  more  effective  force  to  be 
provided.  What  is  this,  but  his  declaring  the  j-ituation  or  state  of 
the  nation,  as  it  respects  Algiers  ?  To  comment  on  each  of  the 
laws  cited  by  the  counsel,  would  be  an  unpardonable  waste  of 
time  ;  I  shall  only  nodce  some  of  them,  and  that  in  a  very  cur- 
sory manner. 

The  next  in  order  is  an  act  passed  20th  April,  1790,  and  being 
merely  supplementary  to  the  lav/  first  read,  cannot  invite  a  single 
additional  observation.  We  have  next  "  an  act  for  providing  a 
naval  armament,"  passed  1st  July,  1797,  which  makes  provision 
for  the  officering  and  manning  of  two  frigates. 

I  remark,  that  the  act  of  March  1794,  was  no  longer  in  force, 
peace  having  taken  place  with  Algiers  ;  and  the  statute  of  1796, 
provided  for  the  building  of  frigates,  but  not  for  their  equipment, 
or  the  subsistence  of  their  officers  and  crew.  It  would  lengthen 
out  my  reply  unprofitably  to  mention,  even  by  name,  the  nume- 
rous statutes  which  have  been  read.  They  are  generally  of  the 
same  import — one  authorises  the  president  to  build  or  purchase 
twelve  ships — another  adds  some  revenue  cutters — a  third  allows 
our  merchantmen  to  protect  themselves,  and,  by  a  fourth  our  in- 
tercourse with  France  is  prohibited.  Why  they  have  indiscrimi- 
nately been  forced  into  this  day's  service,  I  am  at  a  loss  to  com.pre- 
hend  ;  nor  have  I  been  able  to  learn,  from  the  arguments  of  the 
counsel,  the  application  of  any,  excepting  the  first  and  the  last,  to 
the  present  quesUon.  These  I  gladly  present  to  the  consideration 
of  the  court ;  they  bear  strongly  on  the  present  question  ;  and,  in 
my  judgment,  place  our  doctrine  beyond  a  doubt.  Before  I  con* 
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sider  tliem,  I  repeat  one  general  observation,  "  that  imr  can  exist 
■^^  between  the  United  States  and  a  foreign  ^loiver^  ivilhoiU  a  decla^ 
•'  ration  of  war  by  congress" 

Now  for  the  acts  :  the  first  is  the  act  of  28th  May,  1798,  enti-> 
tied  "  an  act  authorising^  the  president  to  rbiise  a  provisional  ar*- 
"  my."  This  act  called  forth  many  strong  remarks  from  the 
gentleman  ;  and  from  his  language,  I  am  to  conclude  that  he 
spoke  the  genuine  convictions  of  his  judgment  ;  his  inferences 
and  my  own,  from  the  same  source,  are  very  different,  and  the 
court  will  decide  between  us.  This  law  declares,  "  that  the  pre* 
"  sident  of  the  United  States  be,  and  iie  hereby  is  authorised,  in 
"  the  event  of  a  declaration  of  war  against  the  United  States,  or  of 
*'  actual  invasion  of  their  territory,  by  a  foreign  power  ;  or  of  im- 
♦'  mincnt  danger  of  such  invasion,  discovered  in  his  opinion  to 
"  exist  ;  before  the  next  session  of  congress,  to  cause  to  be  enlist* 
"'  ed  and  to  call  into  actual  service  a  number  of  troops,"  Sec.  &c. 

Do  not  congrviss  here,  by  express  terms,  contemplate  the  fact 
of  the  United  States  being  at  war,  by  the  sole  act  of  a  foreign  pow- 
er ?  An  army  is  to  be  raised  and  to  be  called  into  actual  service, 
not  in  consequence  of  a  declaration  of  war  by  congress,  but  in  the 
event  of  war  declared  against  the  United  States.  And  let  it  al- 
way4%  remembered,  that  the  nature  and  the  place  of  this  actual 
ser^^ikre  left  to  the  judgment  of  him,  in  whom  the  constitution 
has  wisely  confided  the  direction  of  the  national  forces. 

It  must  be  admitted,  that  tliis  act  is  no  declaration  of  war  ;  it 
is  prescriptive,  and  it  supposes  a  war  may  prevail  between  the 
United  States  and  a  foreign  power,  before  the  next  session  of  con- 
gress.— Prevail — how  ?  The  reply  is  obvious  ;  congress  would 
be  out  of  session.  The  war  could  not  proceed  from  tlieir  act ; 
yet  it  might  take  place  by  a  declaration  of  war  against  the  Unit- 
ed States,  and  in  that  case,  congress  considers  us,  in  every  sense 
of  the  term,  a  nation  at  war.  Our  nation  would  be  stam.ped  with 
the  character  of  belligerent,  and  its  warlike  operations  would  as- 
sume an  offensive  or  defensive  course,  as  circumstances  might 
demand.  This  act  is  wholly  inconsistent  with  the  assertion,  that 
the  nation  must  always  be  at  peace,  until  congress  shall  declare  it 
at  war. 

I  come  now  to  the  last  act,  passed  2d  March,  1799,  entitled 
'•  an  act  giving  eventual  authority  to  the  president  to  augment 
the  army."  This  act  differs  from  the  preceding  one,  as  far  as  I 
can  at  this  moment  discover,  only  in  its  phraseology.  Instead  of 
providing  for  a  case  where  v/ar  shall  be  declared  against  the  Unit- 
ed States,  Congress,  knowing  that  a  foreign  nation  might  make 
vrar,  without  any  formal  declaration  to  that  effect,  vary  the  terms 
before  used,  and  provide  ^°  in  case  war  shall  break  out  between 
"  the  United  States  and  a  foreign  Eurryjiean  power'''  for  the  aug- 
mentation of  the  army.  The  inference  is  too  plain  and  too  strong 
•  to  be  resisted.     Can  the  court  believe,  that  congress  ever  indul- 
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ged  so  illusive  an  opinion,  as  that  war  or  peace  dexjended  on  their 
■\viil  or  pleasure?  "  If  nvar  breaks  out^^  (says the  act)  not  by  the 
choice  of  the  United  States,  for  then  we  admit  that  congress 
alone  has  the  election,  but,  breaks  out^  by  the  acts  of  a  forti;>n 
power,  over  whose  decision  and  conduct  congress  could  ha\eno 
controul.  The  case  here  contemplated  is  altogether  analotrous 
with  that,  which  we  hope  to  prove  existed  at  the  time  cl  tl.e  of- 
fence, charged  in  the  indictment ;  for  we  oiler  expressly  to  s;  low, 
that  war  had  broke  out  between  Spain  and  the  United  States  ;  hj 
Spain  having,  without  any  formal  declaration,  actually  nic.de  war 
on  the  United  States,  if  our  testimony  does  not  establish  this 
fact,  it  cannot  serve  us. 

Unfortunately  for  the  gentleman,  his  inferences  from  the  last 
statu! e,  and  the  priiiciple,  for  whicli  he  has  so  warmly  conteiided, 
are  directly  at  variance.  "  Congress  a/o7ze,"  says  he,  have  the  only 
"  power  of  declaring  the  nation  at  war."  If  this  power  is  con- 
ferred exclusively  on  them,  they  cannot  delegate  it  to  any  oti  er 
branch  of  the  government ;  for  each  department  must  execute 
its  prescribed  constitutional  trust.  We  might  as  well  say  con- 
gress could  devolve  the  whole  duty  of  legislation  on  the  presi- 
dent. I  demand  then,  who  was  to  judge  the  fact,  whether  or  no, 
in  the  language  of  the  last  statute,  "  ivar  breaks  out .?"  The  pre- 
sident. And  his  opinion  would  fix  our  nation  exactly  in  that  con- 
dition, v/here  it  is  pretended  congress  alone  could  place  it.  What 
is  this,  but  admitting  the  right  of  the  president  to  pronounce,  in 
the  given  case,  the  condition  of  the  nation^  by  declaring  that  war 
did  exist. 

Our  reasoning  is  perfectly  consistent ;  there  is  no  incongruit)'" 
in  the  exercise  of  the  pcv/er,  which  we  ascribe  to  the  executive, 
and  of  the  right  vested  in  congress.  When  the  United  States 
are  at  peace,  congress  alone  can  elect  to  go  to  war  ;  they  cannot 
commit  this  choice  to  the  president ;  but  when  war  sh.all  break 
out,  or  in  other  words,  when  a  foreign  povrer  shall  declare  or  make 
war  agaiiist  the  United  States,  it  is  with  the  president  to  declare 
the  fact,  and  with  congress  to  provide  the  ways  and  means  for  de- 
fence. 

I  have  thus  endeavoured  to  confine  my  remarks  strictly  within 
the  limits  of  reply.  This  argument  was  unexpected  ;  but,  feeble 
as  it  iias  been  on  my  part,  I  cannot  but  hope  it  will  prove  satis- 
ftictory.  1  repeat  iny  sense  of  obligations  to  the  counsel,  for  the 
strength  his  better  acquaintance  with  our  statute  laws,  has  afibrded 
to  our  general  proposition  ;  for,  if  legislative  sense  and  practice 
on  ar.  tirticie  of  i?.^  constitution,  can  be  deduced  in  aid  of  its  true 
interpretation,  w^e  feel,  tnut  we  stand  upon  sure  and  strong  grcunds. 

I  conclude  witn  entreating  the  court  always  to  distinguish, 
that  v/e  are  not  indicted  ior  any  offence  against  the  law  of  na- 
tions ;  but  cnarged  with  infructing  a  particular  statute,  of  which 
there  could  be  no  breach,  if  Spain  was  at  war  with  us.     The  pub- 
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lie  prosecutor  has  so  shaped  his  indictment,  and  by  it  he  must 
abi.!.-. 

The  art^-ument  on  this  point  being  closed,  the  judge,  in  a  few 
words,  decid^'d  that  ncit!\er  the  president's  message,  or  any  of 
the  documents  that  were  offered,  should  be  read.* 

CAd'^n.  We  now  offer  testimony  to  show  that  the  governnient 
had  knowledvTe  of  the  whole  transaction. 

Talmadge,  J.  That  has  been  decided  as  not  being  material  to 
the  issue.  Tiiat  question  was  deliberately  settled  in  a  full  bench. 
I  cannot  attempt  to  alter  it  myself. 

Coldcn.  We  do  not  ask  to  prove  it  by  the  gentlemen  who  are 
at  Washington.  We  offer  ]\Ir.  King  as  a  witness,  who  is  now 
here,  to  prove  that  the  expedition  was  made  with  the  knowledge 
and  approbation  of  i^overnment. 

Talmadge,  J.  It  cannot  be  received,  as  it  is  wholly  imma- 
terial. 

Coldtm  was  then  proceeding  to  address  the  jury — when  the 
district  attorney  informed  him  tlvat  he  should  offer  further  testi- 
mony—aiid  thereupon  called  again, 

John  Fink. 

He  produced  a  paper,  partly  in  the  hand-writing  of  colonel 
Smith,  that  is  to  say,  the  caption  was  written  by  col.  Smith,  but 
there  was  v/ritten  upon  it  "  muster  roll  for  president's  guard  ;" 
but  these  words  were  not  in  tiie  hand-writing  of  col.  Smith. 
This  was  the  roil  which  accompanied  the  money  amounting  to 
300  dollars. 

Morton.  Did  you  give  col.  Smith  a  receipt  for  that  sum  t  A. 
I  think  I  did  ;  but  if  I  did  not  the  receipt  was  drawn  up. 

Another  paper  in  col.  Smith's  hand-writing  was  produced  ;  it 
contained  a  statement  of  tiie  terms  on  wliich  the  men  were  to  go 
abroad. 

Q.  Who  was  to  be  sergeant  of  this  corps?  A.  John  Burke  ; 
and  this  is  his  hand-writing. 

Hoffman.  I  object  to  this  testimony. 

Sanford.  It  is  proper — we  can  prove  the  hand-writing. 

Talmadge,  J.  It  is  offered,  I  presume,  to  snow  a  military  ex- 
pedition Was  set  on  foot. 

Hoffman.  I  never  heard  such  testimony  but  what  was  object- 
ed to. 

Colden.  Whenever  you  give  the  acts  of  an  agent  in  evidence, 
you  must  show  the  connection  between  the  agent  and  principal, 
and  you  must  show  that  he  acted  within  the  authority  given  to  him. 

*  The  reporter  regrets  that  the  expressions  of  Judge  Talmadge 
escaped  him.  But  his  honom-  did  not  enter  into  any  argument  or  rea- 
soning on  the  subject,  b.it  merely  decided  that  the  testimony  offered  bj 
the  defendant  could  not  be  received. 
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Edvjards.  We  have  a  multiplicity  of  evidence  to  show  that  they 
were  connected. 

Talmadge,  J.  We  have  heretofore  suffered  testimony  to  show 
the  fact  of  an  expedition  ;  but  that  was  to  show  that  this  was  a 
military  expedition.  The  mere  enlistment  of  men,  unless  the 
party  was  connected  with  Col.  Smith,  and  that  for  military  pur- 
poses, is  of  no  importance. 

Benjamin  R.  Robson  stvorn. 

Q.  Are  you  a  physician  ?  A.  Yes.  Col.  Smith  asked  me  to 
go  on  a  secret  expeaition.  The  application  was  made  about  Janu- 
ary. The  destination  v/asa  very  great  secret ;  but  I  was  to  have 
an  interview  with  the  commander  in  chief.  I  next  saw  Mr. 
Doug-lass  ;  he  asked  me  if  I  had  seen  Mr.  Scofield,  and  told  me 
that  he  wanted  to  see  me.  When  I  saw  him  he  told  me  he  was 
going  also.  When  I  saw  Col.  Smith  again,  he  vranted  me  to  go 
as  surgeon.  The  first  time,  it  was  proposed  to  me  to  go  as  sur- 
geon's mate. 

Q.  What  did  you  understand  by  the  words  secret  expedition  ? 
A.  I  understood  the  expedition  of  the  Leander. 

Q.  When  did  you  see  colonel  Smith  ?  A.  Some  time  in 
January  I  was  introduced  to  him,  and  he  informed  me  he  had 
my  name.  I  asked  liim  if  it  was  an  honourable  affair,  compati- 
ble with  my  allegiance  to  my  country,  as  I  would  -not  engage  if 
there  was  any  risk  on  those  points  :  he  told  me  he  had  the  appro- 
bation of  Mr.  Jefferson  and  tlie  secretary  of  state,  I  did  not  un- 
derstand that  the  expedition  was  intended  against  any  foreign 
country.  I  saw  him  afterwards,  and  asked  him  again  Vvhat  was 
the  object ;  he  told  me  it  v/tis  an  honourable  action,  and  not 
against  either  England  or  France;  that  the  people  where  we  were 
going,  were  prepared  to  receive  us  with  open  arms.  He  assured 
m^  I  should  have  the  surgency  of  a  regiment.  I  understood 
him  that  1  should  be  employed  in  the  military  land  service,  and 
the  same  of  Mr.  Cutting.  1  asked  him  what  security  we  had  for 
our  iuture  support ;  he  told  me  that  if  the  expedition  succeeded, 
I  should  have  my  situation  for  life,  but  if  it  did  not  succeed  we 
were  to  do  as  well  as  we  could  :  tids  determined  me  ag-ainst  going. 
He  wanted  me  to  procure  a  case  of  surgeon's  instruments  ;  I  ask- 
ed how  they  v/ere  to  be  paid  for.  He  told  me  if  we  succeeded 
they  would  be  paid  for  by  the  concerned,  and  I  might  keep 
them, 

Colden.  If  the  court  please,  I  find  by  some  gentlemen  around 
xne,  that  it  has  been  understood  that  I  only  offered  to  read  the 
president's  message  to  congress,  at  the  opening  of  the  session  ;  I 
pray  that  it  may  be  noticed,  that  I  offered  to  read  a  variety  of  do- 
cuments, which  were  communicated  by  the  president  to  congress, 
at  the  commencement  of  the  sessions.     Such  as  governor  Wil^ 
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liams*  official  account  of  the  capture  of  the  Kcmpers,  also  his 
letter,  stating  the  capture  of  Flanagan  by  a  party  of  Spanish 
lio^ht-horse.  Communications  from  Mr.  Gavino,  our  consul  at 
Gibraltar ;  certain  protests  made  at  Cuba ;  and  captain  Stinson's 
account  of  the  capture  of  the  ship  Huntress.  These,  with  a  va- 
riety of  other  documents  of  the  same  nature,*  I  had  then  in  my 
liand,  and  should  have  read  with  permission  of  the  court ;  and 
should  the  court  think  them,  or  any  of  them  admissible,  I  will 
now  read  them. 

Talmadge,  J.  It  is  not  necessary. 

Charles  S.  Cutting  srjoni. 

Q.  Was  application  made  to  you  to  go  on  this  expedition  ?  ^4. 
There  was  not  a  direct  application,  it  was  spoken  of  to  me  by 
Mr.  Robson,  and  tlien  I  went  to  Dr.  Douc:lass,  who  gave  me  a 
line  to  colonel  Smith,  and  I  went  to  him  afterwards  ;  first  time  I 
went,  colonel  Smith  did  not  appear,  1  called  again,  and  had  an 
interview  with  him  ;  he  promised  me  a  military  situation  ;  I  was 
to  be  a  lieutenant,  coupled  with  the  adjutancy  ;  it  was  for  the  land 
service,  but  the  nature  of  it  was  not  explained  to  me,  and  I 
agreed  to  go,  but  afterwards  I  declined,  having  no  certainty  or 
security  for  my  pay,  or  in  case  of  being  taken  prisoner  of  war,  I 
did  not  know  what  country  to  look  to  for  protection. 

Q.  What  time  was  this  ?  ^.  It  was  last  January ;  two  or 
three  weeks  before  the  Leander  sailed.  I  asked  colonel  Smith  to 
explain  to  me  the  nature  of  the  expedition,  bui  he  declined. 

Colden.  Did  you  understand  it  was  to  go  in  the  Leander  ?  A. 
Yes,  I  understood  it  was  to  go  in  the  Leander. 

Q.  Did  you  understand  that  you  were  to  go  as  a  passenger,  and 
take  your  military  situation  when  you  arrived  at  the  port  of  des- 
tination ?  A.  I  understood  the  commissions  were  to  be  on  board, 
and  I  expected  to  receive  mine  at  Sandy-hook. 

Hoffman.  Did  you  understand  that  you  were  to  have  an  oppor- 
tunity to  return  if  you  chose  to  decline  the  expedition  ?  A.  We 
had  no  security  for  that  option,  but  I  believe  a  general  promise 
was  given  to  all  who  went. 

Adam  Ten  Brook  sworn, 

Q.  Were  you  enlisted  to'go  on  this  expedition  last  winter  ?  A. 
Fink  engaged  me  to  go  to  Washington  to  be  a  horseman,  to  fol- 
low the  president  as  one  of  his  military  guard. 

Q.  Who  told  you  this  ?  A.  Fink :  he  told  me  I  '»vas  to  be  one 
of  the  president's  guard. 

Q.  Did  you  go  to  Washington  ?     A.  No. 

('■  Sec  Appendix.) 
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Q.  Why  did  yon  not  go  ?  J.  Because  T  thought  there  was 
some  trepanning  in  it ;  I  was  twice  on  board  the  Leander,  but 
did  not  go  with  her. 

Hoffman.  Did  you  sign  that  paper  ?  (showing  hinti  Fink*s  list) 
A.  No  ;  Burke  wrote  my  name. 

Hoffman.  Did  you  receive  the  money  ?     A.  Yes. 

Hoffman.  By  this  paper  you  promised  to  return  it,  have  you 
returned  it  ?  A.  No,  I  did  not  ;  1  kept  it. 

John  P.iplexj  sworn. 

Q.  Do  you  know  colonel  Smith  ?  A.  Yes  ;  colonel  Smith 
mentioned  to  me  that  an  expedition  was  fitting  out  in  this  coun- 
try, and  he  asked  me  if  1  would  accept  a  commission.  1  do  not 
recollect  the  time  when  this  conversation  took  place,  nor  the  par- 
ticular circumstances,  but  the  amount  of  my  impressions  is,  that 
it  was  an  expedition  against  the  Caraccas,  under  the  patronage  of 
the  British  government ;  that  general  Miranda  was  to  command 
it  ;  that  he  had  laid  it  before  the  heads  of  departments ;  Mr. 
Madison's  name  was  mentioned  ;  that  a  ship  was  in  port,  going 
to  take  in  troops,  arms  and  ammunition  ;  that  colonel  Smith 
said  he  could  not  go  himself  without  the  consent  of  government, 
as  he  held  an  office  under  it ;  that  application  had  been  made  for 
his  leave  of  absence,  but  it  was  refused  him  ;  but  it  was  said  that 
he  could  travel  if  he  chose,  and  no  application  was  necessary. 
He  asked  me  if  I  would  accept  tlie  command  of  a  regiment. 

Q..  Was  the  Leander  in  port  at  the  time  of  this  conversation  ? 
A.  I  believe  she  was,  but  colonel  Smitii  did  not  mention  the 
name  of  the  ship  ;  he  stated  that  an  expedition  was  on  foot,  and 
that  general  Miranda  was  to  command  it ;  that  the  object  was  to 
emancipate  the  colonies  from  the  government  of  Spain  ;  that  it 
had  the  approbation  of  the  president  of  the  United  States. 

Q.  What  did  you  understand  by  colonel  Smith's  asking  leave 
for  absence?  A.  Leave  of  absence  from  his  office  for  a  time, 
without  resigning  it. 

Henry  Mack  sworn. 
^  Q.  Did  colonel  Smith  apply  to  you  to  go  into  the  militaiy  ser- 
vice as  an  artillery-man,  and  what  were  the  terms  of  tliat  appli- 
cation ?  A.  He  asked  me  if  I  would  go  into  our  service  as  an 
artillery-man  ;  by  our  service,  I  understood  the  service  of  the 
United  States,  but  finding  it  was  not  for  our  service,  I  deciined 
to  go ;  he  promised  me  the  place  of  2d  lieutenant ;  he  gave  me  an 
order  for  uniform  upon  Weyinan  in  Maiden-lane.  I  gave  up  the 
design  the  next  day,  and  went  to  colonel  Smith  and  informed 
him  of  it. 
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Coldnu  How  came  you  to  go  to  col.  Smith  ?  A.  I  was  sent  by 
«apt.  M'Lane,  in  whose  employ  I  was.  I  do  not  recollect  the  time 
when  tnis  happened. 

Godfreij  Cravjbiick  snvorn. 
Q.  Were  you  enlisted  oi*  en;^aged  to  go  into  the  military  ser- 
vice last  winter  ?  ji.  I  was  enlisted  by  Fink  to  go  to  Washing- 
ton, and  from  thence  I  was  to  go  to  guard  the  mail  to  New- 
Orleans  ;  I  was  to  go  on  horseback,  as  one  to  constitute  a  guard 
for  that  purpose. 

Thomas  Lee  sworn. 

Q.  Were  you  enlisted  last  winter  for  the  military  service  ? 

yJ.  Yes. 

Q.  Who  by  ?   J.  By  Fink. 

Q.  What  were  you  to  do  ?  A.  Why  I  was  to  goto  Washing- 
ton in  some  horse  service ;  they  talked  of  sending  me  for  a 
trui.'ipetcr. 

James  Oiuen  sworn. 

Q.  Were  you  enlisted  last  winter  for  the  military  service  ?  J, 
I  was  enlisted  by  Fink. 

Q.  Weil,  what  were  you  to  do  ?  yL  Why,  I  was  to  go  to  W^ash- 
ington  to  guard  tlie  president  on  horseback. 

Bowman.  Did  you  sign  this  paper  ?  (showing  Fink's  list)  X 
Yes. 

Q.  Mr.  Gelston,  did  you  make  application  to  colonel  Smith  about 
this  expedidon — and  did  he  return  you  an  aiAswer  in  writing  ? 
J.  Yts;  the  date  of  my  letter  is  of  the  1 3th  February,  and  his 
answer  is  dated  the  1 8th  foilowing.  The  application  was  for  a 
list  of  the  goods.  Sec.  which  had  been  entered  on  board  of  the 
Leander,  on  her  last  voyage.  His  answer  is  oincial,  and  dated 
from  the  snrveyor's-office. 

Richard  Platt^  junior,  sivorn^ 

Q,  Were  you  enlisted  in  the  military  service  last  winter  ?  Ji. 
Yes ;  I  was  to  go  as  a  corporal  in  the  government  service.  Fink 
told  me  that  I  was  to  go  from  here  to  Washington,  to  guard  the 
president ;  that  he  was  going  to  travel,  and  wanted  a  guard. 
I  went  down  to  colonel  Sm-itii,  one  of  the  first,  and  some  others  of 
the  young  fellows  went  too,  to  know  where  we  were  going  ?  He 
answered  us  he  could  not  inform  us  ;  but  he  told  us  we  were  not 
going  out  of  the  states.  He  mentioned  that  he  could  have  a  large 
sum  if  he  was  to  disclose  the  object  to  a  particular  man  ;  that 
his  ion  would  alvy  ays  be  with  us,  and  v;e  should  serve  in  no  other 
corps. 

Colden.  Did  he  say  he  was  bound  to  keep  it  a  secret  ?  A.  No. 
Q.  Are  you  certain  that  he  told  you  you  were  net  to  go  out  of 
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America  ?  A.  I  think  he  said  that  we  were  not  to  go  out  of  the 
states,  but  I  will  not  swear  positively ;  it  was  either  states  or 
America. 

Sanford.  Are  you  positive  that  colonel  Smith  said  you  w^as  go- 
ing into  the  service  of  government  ?  A.  It  was  Fink  told  me  so, 
not  colonel  Smitli. 

Ccldcn.  Did  lie  say  United  States  or  America  ?  A.  He  said 
states^  and  assigned  tliis  reason,  that  colonel  Smith's  son  would  be 
always  with  us. 

Q.  Mr.  Gelston,  did  the  Leander  sail  under  a  sea  letter?  A.  No  ; 
she  Sciiled  as  a  foreign  vessel. 

Colden.  May  it  please  the  court.  Gentlemen  of  the  jury, 
however  accustomed  an  advocate  may  be  to  appearing  at  the 
bar,  he  cannot  rise  to  address  you  in  a  cause  like  this,  without 
feeling  the  weight  of  tlie  task  that  is  before  him,  and  embarrass- 
ment from  just  apprehensions  that  he  may  not  discharge  it  with 
credit  to  himself,  or  justice  to  his  client. 

For  my  own  part,  however,  I  find  consolation  in  the  reflection 
that  the  duty  assigned  to  me,  is  only  the  humble  one  of  opening 
to  you  the  defence  which  will  be  insisted  upon,  and  in  the  consi- 
deration that  I  am  to  be  follovved  by  the  learned,  and  able  coun- 
sellors, with  whom  I  have  the  honour  to  be  associated. 

Before  I  proceed  to  a  particular  consideration  of  the  charges 
in  the  indictment  which  is  now  before  you,  suffer  me  to  detain 
3'ou  a  few  moments  by  some  preliminary  remarks. 

This,  gentlemen,4s  avov/edly  a  state  prosecution  ;  and  the  de- 
fendant you  are  now  to  try,  is  brought  before  you  as  a  criminal, 
in  consequence  of  a  special  order  of  the  president  of  the  United 
States.  This  circumstance,  of  itself,  ought  to  awaken  your  most 
watchful  and  jealous  attention,  and  should  you  discover  that  a 
measure,  so  much  out  of  the  common  course  of  criminal  pro- 
ceedings lias  been  dictated  by  any  other  motives  than  a  clue  re- 
gard, to  the  administration  of  justice  ;  should  you  find  that  the 
ofiicers  of  the  executive  government,  who  have  instigated  this 
prosecution,  have  an  interest  in  the  conviction  of  the  accused, 
you  will  doubtless  deliberate  with  the  utmost  caution,  before  you 
pronounce  a  verdict  of  guilty.  Let  me  add,  also,  that  this  is 
not  only  a  state  prosecution,  but  is  one  about  which  the  officers 
of  state  have  sliown  an  earnest  solicitude.  For,  gentlem-en,  you 
see  it  has  not  been  thought  proper  to  confide  in  the  official  pro- 
secutor., though  his  abiiilies  are  equal  to  this,  or  any  other  case  ; 
but  it  has  been  thought  proper  to  enlist  against  the  defendant, 
the  talents  of  the  honourable  judge,  v/lio  now  appears  at  your 
bar.  By  the  humane  provisions  of  our  laws,  the  judge  on  the 
bench  is  to  be  of  counsel  for  the  accused  ;  v/e  trust  he  will  be  so  ; 
but  in  the  judge  at  the  bar,  you  must  only  see  the  learned  law- 
yer, the  ingenious,  and  eloquent  advocate,  and  I  must  adc!,  (on 
this  occasion)  the  zealous  prosecutor.     It  cannot  be  improper. 
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or  indecorous,  that  I  should  call  your  attention  to  this  extraordi- 
nary circumstance,  and  caution  you  against  listcnin,^  to  day  to 
the  Iiojiourable  jud?^e,  who  is  our  opponent,  with  the  same  de- 
ference, and  respect,  vvliich  it  nii'^ht  be  your  duty  to  pay  to  what 
he  mi.^^ht  say  in  his  more  di,^niiied  and  venerable  capacity  to- 
morrow. 

You  have  already  learned  that  the  defendant,  by  the  indictment 
v/hich  you  are  now  trying,  is  charged  with  •  participating  in  an 
enterprise,  said  to  have  been  lately  undertaken  by  general  Mi- 
randa, for  the  liberation  of  Ins  native  country,  the  Spanish  pro- 
vinces in  South  America  ;  and  this  enterpiise,  Mr.  Attorney  has 
allowiid  himself  to  call  dangerous  and  audacious. 

Dangerous  enough,  no  doubt,  gentlemen  1  There  are  but  few 
men,  wiio  would  dare  to  encounter  its  perils.  But  how  is  it  au-" 
dacious  ?  You  have  heard  enough  of  Miranda  and  his  views,  to 
judge  how  well  his  enterprise  deserves  terms  of  reproach.  His 
counti'ymen  groan  under  a  triple  tyranny,  they  are  oppressed  by 
a  colonial  government  that  itself  trembles  under  the  despotism  uf 
the  mother  country,  whose  king  and  people  are  again  bubjugated 
by  that  power  which  has  subjugated  almost  the  whole  continental 
Europe,  and  rendered  its  prhices  vassals,  and  its  people  slaves  ; 
whose  mighty  influence,  tliere  is  too  much  reason  to  fear,  reaches 
across  the  Atlantic,  and  is  felt  even  at  this  moment,  and  in  this 
place.  Miranda's  countrymen  have  long  looked  to  him  as  their 
deliverer.  He  has  undertaken  the  emancipation  of  millions  of  men, 
to  plant  the  standard  of  liberty  on  his  own  native  soil,  to  extend 
to  the  richest  natural,  and  poorest  artificial  country  on  earth,  that 
freedom  which  would  allow  it  the  enjoyment  of  the  blessings  of 
nature  ;  and  shall  we,  who  have  just  burst  the  bondage  of  infi- 
nitely less  galling  chains,  call  this  an  audacious  enterprise?  No 
gentlemen,  an  American  ought  not  to  reproach  Miranda,  and 
under  other  circumstances,  the  government  or  its  officers  would 
not  have  done  it.  Had  things  turned  out  differently  ;  had  our 
affairs  with  Spain  taken  the  course  that  was  expected  when  Mi- 
randa was  at  Washington,  this  would  have  been  called  a  glorious 
and  generous  enterprise,  and  the  executive  officers  of  our  coun-= 
try,  would  have  challenged  the  approbation  and  applause  of  the 
world  for  having  given  it  their  sanction  and  encouragement. 

You  have  been  told  by  the  district  attorney  that  your  verdict 
against  the  defendant  is  requisite  to  do  justice  to  the  foreign  go-' 
vernment,  that  has  taken  offence  at  the  expedition  of  Miranda ; 
we  have  indeed  had  reason  to  suspect,  that  there  was  more  in- 
tended by  these  prosecutions,  than  merely  a  vindication  of  our 
laws,  but  we  did  not  expect  to  hear  our  suspicions  confirmed  by 
such  an  avowal.  You  are  not  then  it  seems,  merely  to  consider 
the  guilt  or  innocence  of  the  accused,  but  you  are  to  look  to 
what  a  foreign  government  requires  of  you;  and  have  we  al-= 
ready  arrived  at  this  point  that  the  influence  of  a  foreign  govern- 
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ment  shall  be  felt  in  our  tribunals  ?  But  though  Spain  or  Fratice 
may  require  the  sacritice  of  this  individual,  and  threaten  us  with 
their  vengeance  unless  it  be  made  ;  hov^^evcr  wiiiine  our  govern- 
ment may  be  to  cfttr  up  th.e  victim,  I  trust  in  God  that  they  will 
fnidthat  they  in  vain  seek  hi  a  court  of  justice  an  aitur,  or  in  ju- 
rors the  sucrificers. 

The  defendant,  gentlemen,  is  your  countrym.an  ;  your  fellow-' 
citizen  ;  a  veteran  of  the  revolution  ;  he  was  the  companion, 
friend  and  fellow -soldier  of  "Washington,  and  is  the  son  of  Adams. 
He  is  accused  of  having  uDiUtroristdly  and  Mai>torrIy-t:n. barked 
in  an  enterprise  m  disobeditnce  of  the  laws,  and  which  is  likely 
to  involve  his  country  in  a  war.  May  1  not  require  you,  wlien 
you  are  about  to  decide  on  this  accusation,  to  turn  your  attention 
to  the  character  of  the  defendant,  to  look  over  his  past  life,  and 
to  ask  yourself  if  it  does  not  afford  some  presumption,  that  such 
a  crime  cannot  belong  to  him.  Before  I  proceed  to  examine  the 
testimony,  1  tliink  it  will  be  proper  hi  a  case  circumstanced  as 
this  is  to  submit  to>  you  some  observations  on  your  pix)vince, 
and  your  rights,  and  duties  as  jurors. 

In  every  criminal  case,  gentlemen,  you  are  the  judges,  both  of 
the  law,  and  of  the  fact.  You  are  sworn  to  determine  according 
to  evidence,  that  is,  according  to  the  evidence  that  you  may  have 
of  the  law,  as  well  as  of  the  fact. 

With  respect  to  the  law,  there  is  no  doubt  but  that  you  ought 
to  listen  to  the  opinion  of  the  court,  v.ith  all  that  profound  re- 
spect which  is  due  to  it ;  but  you  must  also  listen  to  us,  as  well  as 
to  the  court,  or  our  adversaries ;  you  must  hear  the  authorities 
we  shall  read  to  you,  and  attend  to  cur  reasoning  upon  them,  and 
as  you  shall  be  yourselves  convinced,  or  as  you  shall  believe  in 
your  consciences  the  law  is,  so  must  you  pronounce  your  ver- 
dict. If  the  opinion  of  a  judge  was  to  be  binding  and  conclusive 
on  you  in  a  criminal  case,  where  would  be  the  advantages  of  this 
boasted  trial  by  jury  ;  how  would  it  be  a  protection  or  safeguard 
against  oppression  ?  If  the  judge  may  say,  and  bind  you  by  say- 
ing the  law  condemns,  where  is  the  use  of  calling  on  you  to  de- 
liberate on  the  guilt  or  innocence  of  the  accused  ?  It  would  be  a 
solemn  mockery  to  do  so,  and  it  would  be  infinitely  better  at 
once,  to  let  the  executive  hand  the  accused  over  to  the  discretion 
or  mercy  of  a  judge. 

As  to  the  evidence  of  the  fact,  gentlemen,  it  arises  from  the 
testimony  that  is  offered  to  you  ;  but  not  solely  from  that ;  you 
are  to  be,  you  ought  to  be  governed  by  facts,  the  existence  or 
truth  of  which  are  notorious  and  manifest,  or  which  are  within 
your  own  knowledge.  You  are  not  on  the  testimony  of  the  wit- 
nesses alone,  to  pronounce  a  verdict  of  guilty,  when  you  are  con- 
fident of  the  existence  of  circumstances  which  justify,  or  excuse 
the  defendant,  and  entitle  him  to  acciuittal.  You  will  not  shutout 
the  lio-ht  of  vQur  own  understandings,  or  reject  the  evidence  of 
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your  own  senses,  bec-iuse  our  adversaries  have  been  able  to  in- 
terpose certain  forms  of  law  or  technical  rules,  which  hide 
the  light,  or  conceal  the  truth.  If  you  were  called  to  decide  as  to 
the  truth  of  thexhristian  reli;j;ion,  I  do  not  know^  that  we  should 
haveh  in  our  power  to  bring  before  you,  legal  evidence  of  the  di- 
vniity  of  our  Saviour  ;  and  If  you  may  not  yield  to  the  conviction 
of  your  own  minds,  you  would  be  obliged  to  pronounce  a  verdict, 
contrary  to  the  articles  of  your  faith. 

I  shall  not  dwell  longer  on  this  point,  gentlemen,  but  content 
myself  with  reading  to  you  some  passages  from  a  book,  whose 
title  at  least  is  inviting.  It  is  called  ''  British  Liberties,  or  the 
"  Free-born  Subject's  Inheritance."  I  do  not  know  of  ^yhat  autho- 
rity it  is,  nor  is  it  of  much  consequence,  because  what  I  shall 
read,  is  chiefly  abstracted  from  the  reports  of  Lord  Chief  Justice 
Vaughan,  than  which  no  book  is  of  greater  credit,  and  from 
other  authors  of  equal  respectability.  He  says,  "  all  which  ju- 
«  rors  must  be  honest,  substantial,  impc^rtial  men,  and  being 
"  neighbours  of  the  party  accused,  or  place  where  the  supposed 
"  fact  was  committed,  cannot  be  supposed  to  be  unacquainted 
«  either  with  the  matters  charged,  the  prisoner's  course  of  life,  or 
«  the  credit  of  the  evidence ;  and  all  these  (the  jurors)  must  be 
"  fully  satisfied  in  thdr  consciaices  that  he  is  guilty,  and  so  unani- 
"  mously  pronounce  him  on  their  oaths,  or  else  he  cannot  be 
«  condemned  ;  for  the  office  and  power  of  these  juries  is  jufiicial. 
"  They  are  the  only  judges  from  whose  sentence,  the  indicted 
"  are  to  expect  lite  or  death,  upon  their  integrity  and  understand- 
<^  ing  the  lives  of  all  that  are  brought  into  judgment  do  ultimately 
«  depend,  and  from  their  verdict  there  Ues  no  appeal ;  by  finding 
"  guilty  or  not  guihy  they  do  completely  resolve  both  law  and 
.«  fact." 

«  According  to  Mr.  Care,  judges  are  made  by  prerogative, 
<'  and  many  times  heretofore  have  been  preferred  by  corrupt 
"  ministers  of  state,  and  may  be  so  again  in  time  to  come,  and 
"  such  advanced  as  would' serve  a  present  turn,  not  always 
"  the  most  distinguished  for  integrity  and   skill  in  the  laws." 

"  They  are  (the  judges)  so  few  that  they  may  be  easier  cor- 
"  rupted,  they  cannot  be  challenged,  and  may  be  apt  to  think 
•'  themselves  above  any  action,  and  thence  be  encouraged  to 
^'  strain  a  point  now, and  then.  The  major  part  of  them  agreeing 
"  is  enough ;  they  are  never  sworn  at  each  particular  trial,  but 
«  only  once  at  first,  and  that  in  a  very  general  manner  ;  all  these 
"  things  have  formerly  happened  to  bias  some  badges,  and  what 
•'  may  again  happen  no  one  knows." 

"  Now  let  any  man  of  sense  consider  wiiether  this  method  is 
"  not  more  proper  for  sifting  and  discovering  the  truth  ;  for  find- 
<•'  ing  out  the  guilty  and  preserving  the  innocent,  than  if  the 
^•'  ^Yhole  deci'sloo  were  left  to  the  examination  of  a  judge,  or  two 
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"  or  three,  whose  interest,  passion,  haste,  or  multiplicity  of  bu- 
"  siness,  may  easily  lead  them  into  error. 

"  Deservedly,  therefore,  is  this  privilege  of  trial  by  juries 
"  ranked  among  the  foremost  of  our  fundamental  laws  ;  which, 
"  whosoever  shall  attempt  openly  to  suppress,  or  craftily  to  un= 
"  dermine,  and  render  only  a  formality^  does,  i/iso  facto^  attack 
<'  the  government ;  he  brings  in  arbitrary  power,  and  is  an  ene- 
"  my  and  a  traitor  to  his  king  and  country." 

"  Among  other  devices  to  undermine  the  rights  and  power  of 
"  juri-s,  and  render  them  insignificant,  there  has  an  opinion  been 
"  advanced,  that  they  are  only  the  judges  of  the  fact,  and  are  not 
"  all  to  consider  the  law ;  so  that  if  a  person  is  indicted  for  a 
"  fact,  which  really  is  not  a  crime  in  itself  by  law,  but  is  worked 
^'  up  by  words  of  form  as  treasonably,  seditiously.  Sec.  if  the  fact 
"  is  but  proved  to  have  been  committed,  though  these  wicked 
"  circumstances  do  not  appear,  they  shall  be  supplied  by  the 
"  law,  which  a  jury  are  not  to  take  notice  of,  but  find  the  bill  for 
"  bringing  in  the  person  guilty,  and  leave  the  consideration  of 
^'  the  case  in  law  to  the  judges,  whose  business  it  is.'* 

"  Thus  some  argue  :  but  it  is  an  apparent  trap  at  once  to  per- 
"  jure  ignorant  juries,  and  render  them  so  far  from  being  of  good 
^'  use,  only  tools  of  oppression  to  ruin  and  murder  their  inno- 
"  cent  n:;ighbour  ;  for,  though  it  be  true  that  matter  of  fact  is  the 
"  most  common  and  proper  object  for  a  jury's  determination, 
"  and  matt'jr  of  law  that  of  the  judges ;  yet,  as  law  arises  out  of, 
^'  and  is  compficated  with  the  fact,  it  cannot  but  fall  under  the 
'^'  jury's  consideration.  :  Littleton  (See  368)  teaches  us  that  the 
'*  jury  may,  at  their  election,  eitiier  tcike  upon  them  the  know- 
*'  ledge  of  the  law,  and  determine  both  the  fact  and  law  them- 
"  selves,  or  else  find  one  matter,  specially,  and  leave  it  to  the 
"  judges.  It  is  by  applying  matter  of  fact  and  law  together,  and 
"  from  their  due  consideration  of,  and  right  judgment  upon  both, 
^^  that  a  jury  bring  forth  their  verdict." 

"  If  a  person  should  be  indicted  for  doing  any  common  inno- 
"  cent  act,  if  it  be  but  cloathed  and  disguised  in  the  indictment, 
''  with  the  name  of  treason,  or  some  other  high  crime,  and 
"  proved  by  witnesses  to  have  been  committed  by  the  party  ac- 
"  cused,  the  jury,  though  satisfied  in  confidence  that  the  fact  is  not 
"  any  such  offence  as  it  is  called,  yet,  because  (according  to  l)is 
^'  opinion)  they  have  no  power  to  judge  of  law,  and  the  fact 
"  charged  is  fully  proved,  they  should  be  bound  to  find  the  party 
"  guilty.  And  being  so  found,  the  judge  may  pronounce  sen- 
"  tence  against  him,  for  he  finds  him  a  convicted  traitor.  Sec. 
"  by  his  peers  ;  and  so  juries,  to  use  IVIr.  Care's  words,  .^hcAild  be 
'^^  made  mere  jirojiertics  to  do  the  drudgeries  and  bear  the  blame  of 
«  unreasonable  firosecntions.  But  all  this  is  abhorred  by  the 
^^  wisdom_j  and  justice,  and  mercy  of  cur  laws." 
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''  Some  jurymen  m:\ybe  apt  to  say — If  we  do  not  find  accord^ 
''  in^^tothe  evidence,  thou;j;h  we  have  reason  to  suspect  the  truth 
"  of  what  the  witnesses  swear,  or  if  we  do  7iot  Jhid  as  the  judge 
''  directs^  we  may  come  into  trouble,  the  judge  may  fine  us. 
"  Mr.  Chase  justly  says  this  is  a  vain  fear.  No  judge  dare  ofter 
<'  any  such  thin-;^.  You  are  the  firofier  judges  of  the  matter 
"  before  you.,  c-^d  your  souls  are  at  stake.'*  It  was  a  remarkable 
"  case  before  chief  justice  Anderson,  in  queen  Elizabeth's  time. 
"  A  man  was  arraigned  for  murder  ;  the  evidence  was  so  strong 
"  that  eleven  of  tne  jury  were  presently  for  finding  him  guilty  ; 
"  the  twelfth  refused,  and  kept  them  so  long  that  tiiey  were  rea- 
<'  dy  to  starve,  and  at  last  made  them  comply  with  him,  and 
"  bring  in  the  prisoner,  not  guilty.  The  judge,  who  had  several 
^'  tim js  admonished  thib  juryman  to  join  with  his  fellows,  being 
*'  surpiised,  sent  for  lum,  and  discoursed  with  hiai  privately  ;  to 
"  w;ioni,  on  promise  of  indemnity,  he  at  last  owned  that  he  him  • 
"  seir  '.Vas  the  man  that  did  tlie  murder,  and  the  prisoner  was 
"  innocent ;  and  tuat  he  was  resolved  not  to  add  perjury  and  a 
*'  second  murder  to  the  first." 

"  If  the  meaning  of  these  words,  finding  against  the  direction 
"  of  the  court  in  matter  of  law  be,  that  if  the  judge,  having  heard 
"  the  evidence  given  in  court,  (for  he  knows  no  other)  shall  tell 
"  the  jury,  ©n  this  evidence  the  law  is  for  the  plaintitT  or  defen- 
«  dant,  and  you  are,  under  the  pain  of  fine  and  imprisonment  to  act 
"  accordingly,  and  the  jury  ought  of  duty  so  to  do,  then  every  vian 
'•  sees  that  the  jury  is  but  a  troublesome  delay,  great  charge^  and  of 
^'  no   use  in  deCermining  right  and  ivrong** 

"  It  is  true,  if  the  jury  were  to  have  no  other  evidence  of  the  fact 
«  but  nuhat  is  dejiosed  in  court,  the  judge  might  know  their  evi- 
"  dence  and  the  fact  from  it  equally  as  they,  and  so  direct  what 
«  the  law  were  in  the  case  :  Though  even  then  the  judge  and 
"  jury  might  honestly  differ  in  the  result,  as  well  as  tvvo  judges, 
"  which  often  happens.  But  the  evidence  which  the  jury  have 
*i  of  fact,  is  much  otherwise  than  that.  For,  1st.  Being  return- 
"  ed  of  the  vicinage  where  the  cause  of  action  ariseth,  the  law 
"  supposes  them  thence  to  have  sufficient  knowledge  to  try  the 
*'  matter  in  issue." 

"  2d.  They  may  have  evidence  from  their  c~vn  personal 
(-<■  knowledge,  by  which  they  may  be  assured,  and  sometim.es 
«  are,  that  v^^liat  is  deposed  in  court  is  absolutely  false ;  but  to 
"  this  the  judge  is  a  stranger,  and  knows  no  more  of  the  ^  fact 
«  than  he  hath  learned  in  court,  and  perhaps  by  false  depositions, 
"  and  consequently  knows  nothing." 

«  To  which  end  is  the  jury  returned  out  of  the  vicinage,  where 
"  the  cause  of  action  ariseth  ?  To  which  end  must  iumdreders 
"  be  of  the  jury  whom  the  law  supposeth  to  have  nearer  knov/- 
'^  ledge  of  the  fict,  than  those  of  tlie  vicinage  in  general  ?  To 
•^  what  end  must  they  have  in  many  cases  the  view  for  exacter 
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«'  iiiformation  chiefly  ?  To  v/hat  end  must  they  undergo  the  pu^ 
"  nishment  of  villainous  judgment,  if  after  all  this,  they  must  im- 
'*  lilicitbj  give  a  -verdict  by  the  authority  and  dictates  of  another  man^ 
*'  under  pain  of  fine  and  imprisonment,  when  sivorn  to  do  it  aC' 
"  cording  to  the  best  of  their  knonvledge  ?  A  man  cannot  see  by 
"  another's  eyes,  nor  hear  by  anot'uer's  ears  ;  no  more  can  a  man 
*'  conclude  or  infer  the  thing  to  be  resolved  by  another's  under- 
"  standing  or  meaning ;  and  though  the  verdict  being  right  the 
'•  jury  give,  yet,  they  not  being  assured  that  it  is  so,  from  their 
«  own  understanding,  are  forsworn,  at  least,  mforo  conscientia ; 
«  and  it  is  absurd  to  fine  a  jury  for  finding  against  their  evidence, 
"  when  the  judge  knows  but  part  of  it.  J^or  the  better  and  greater 
*'  part  of  the  evidence  may  be  ivholly  unknoiim  to  him^  and  this  may 
'•  hafifien  in  most  cases^  and  often  doth."* 

Tne  argument  I  have  read  is  principally  to  shov/  the  absurdity 
and  illegality  of  subjecting  a  jury  to  punishment  when  their  ver- 
dict was  not  conformable  to  the  opinion  of  the  court.  Yet,  gentle- 
men, the  rights,  and  province,  and  duty  of  a  jury,  are  here  fully 
laid  down,  and  these  have  not  in  the  smallest  degree  been  altered, 
at  least  they  have  not  been  abridged,  although  at  this  day  there  is 
no  power  on  earth  that  can  call  a  juror  to  question  for  his  verdict. 
It  ever  was  the  right  and  duty  of  jurors,  in  a  criminal  case,  and  is 
now  yours  to  decide  for  yourselves,  upon  the  whole  matter  be- 
fore you,  according  to  your  own  imderstandings,  aud  according 
to  your  own  consciences. 

There  is  one  other  important  legal  principle  which  should  be 
strongly  impressed  on  your  minds,  and  should  influence  all  your 
deliberations  on  the  subject  now  under  your  consideration.  It  is 
that  the  act  of  congress  under  which  the  defendant  is  indicted,  is 
a  penal  statute,  and  very  highly  so.  It  is  therefore  to  be  con- 
strued strictly,  and  always  in  favour  of  the  accused,  where  it  is 
am  iiguous,  or  where  there  is  room  for  doubting  whether  he  has 
rend'jred  himself  obnoxious  to  its  punishments.  This  principle 
is  nicessuiy  to  guard  against  the  tyranny  of  laws. — For  it  would 
be  better  to  leave  the  citizen  to  the  mercy,  or  discretion  of  the 
judge,  than  to  leave  the  judge  a  discretion,  or  latitude,  in  the  con- 
struction of  penal  statutes.  In  one  case  there  would  be  no  excuse 
for  an  abuse  of  authority — in  the  other,  the  most  odious  partiality 
might  shelter  itself  under  an  alleged  mistake.  In  the  English 
courts  this  principle  has  been  carried  very  far.  The  parliament 
passed  an  act  making  it  felony  to  steal  horses  ;  but  this  was  ad- 
judged not  to  extend  to  one  who  had  stolen  a  single  horse.  So 
by  another  statute  of  England  it  was  made  a  felony  to  steel  sheep 
or  other  cattle,  and  it  was  determined  this  could  only  apply  to  the 
stealing  of  sheep  ;  the  words,  other  cattle,  being  considered  too 
loose  to  create  an  offence.  But,  gentlemen,  I  must  not  longer 
detain  you  with  preliminary  discussions ;  I  already  find  myself 
so  much  .exhausted  by  fatigue,  and  oppressed  by  the  excessive 
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heat,  that  I  shall  want  strength  to  accomplish  the  duty  assigned 
to  mc. 

By  an  act  of  congress,  passed  in  the  year  1794,  it  is  provided  in 
substance,  that  if  any  person  shall,  within  the  territory  of  the 
United  States,  degin^  or  set  on  foot,  or  providf"  or  /ire/iarc  the 
means  for  a  military  ex/i  edition,  to  be  carried  on  from  thence  against 
the  territory  of  a  jioxver  at  tieaccnvith  the  United  States,  such  per- 
son shall  be  liable  to  a  fine  not  exceeding  three  thousand  dollars, 
and  to  bnprisonment  not  exceeding  three  years. — And  you  are 
now,  gentlemen,  to  determine,  whether  the  defendant,  as  an  offen- 
der against  this  law,  lias  subjected  himself  to  these  severe  penal- 
ties. There  are  severak  distinct  charges  against  the  defendant, 
which  I  shall  proceed  to  examine  in  the  order  in  which  they  are 
arranged  in  the  indictment,  which  has  pursued  the  order  pointed 
out  by  tlie  statute.  The  first  charges  are,  that  the  defendant  did 
begin,  and  that  he  did  set  on  foot  a  military  expedition.  Though 
these  charges,  are  laid  separately  in  the  indictment,  I  shall  consider 
them  together,  because,  in  my  mind,  they  are  similar,  or  at  least 
in  substance  the  same ;  if  they  are  not,  any  difference  between 
them  must  be  in  favour  of  argument.  I  shall  offer  to  show 
that  col.  Smith  neither  begun,  nor  set  on  foot  the  expedition  men- 
tioned in  the  indictment.  It  is  certain  that  two  persons  may  to- 
gether be  the  first  movers  in  a  transaction,  or  in  other  words, 
may  begin  or  set  it  on  foot ;  but  then  their  acts  must  be  simulta- 
neous :  if  they  are  not ;  if  one  acts  before  the  other,  then  it  follows, 
of  necessity,  that  they  cannot  both  begin  or  set  on  foot.  If  the 
(public  prosecutor  means  to  say  that  the  defendant,  Miranda, 
Armstrong,  Lewis,  Ogden,  Sec.  are  all  equally  guilty  of  this  part 
of  the  charge,  then  he  must  show  that  they  all  acted  together  ; 
for  if  they  did  not,  the  acts  of  some  must  have  been  posterior  to 
the  acts  of  others,  and  the  first  movers  only  could  begin  or  set  it  on 
foot.  ,  No  one  can  believe  for  a  moment,  that  the  defendant  sug- 
gested or  planned  Miranda's  expedition.  Indeed,  if  to  plan  op 
suggest,  or  approve  of  the  expedition,  be  to  begin  it,  or  to  set  it 
on  foot,  perhaps  the  testimony  before  you  would  as  well  warrant 
a  verdict  against  the  president  or  Mr.  Madison  as  against  col. 
Smith.  However,  gentlemen,  it  is  useless  to  exhaust  the  little 
strength  I  have,  and  your  patience,  with  many  remarks  on  this 
branch  of  the  subject.  I  cannot  believe  that  the  public  prosecutor 
places  much  reliance  on  this  part  of  his  case.  Every  one  must 
be  satisfied  that  this  expedition  was  began  and  set  on  foot  by  Mi- 
randa, and  by  no  one  else.  He  arrived  in  this  country  under  the 
assumed  name  of  George  Martin,  in  December  last,  and  placed 
his  funds  in  the  hands  of  Mr.  Ludlow,  from  whom  he  drew  a 
part,  and  ordered  the  residue  to  be  paid  to  Mr.  Ogden.  Now  if 
these  circumstances  have  any  connection  with  the  expedition  in 
question,  they  occurred  long  before  col.  Smith's  name  was  heard 
?.f  in  relation  to  Miranda's  adventure,  and  of  course  it  must  have 
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been  beg:un  and  set  on  foot  l^efore  he  meddled  with  it.  Again, 
gentlemen,  the  public  prosecutor  has,  by  the  examination  of  his 
\vitnesses,  endeavoured  to  ascertain  when  the  Indostan  sailed.  If 
there  was  any  connection  between  that  ship,  and  this  expedition, 
(and  if  there  was  not,  I  do  not  know  why  this  inquiry  was  made) 
then  it  appears  that  the  enterprise  of  gen.  Miranda  was  begun  or 
set  on  foot  as  early  as  the  23d  December,  when  that  vessel  left 
the  port  of  New-York. 

Again,  it  appears  that  major  AnPiStrong  contracted  with  Van 
Nest,  the  saddler,  about  the  10th  January.  Captain  Lewis  con- 
tracted with  Fosbrook  for  arms,  about  the  I  st  of  January  ;  with 
Bernard  Hart  for  cannon,  about  the  8th  of  January,  and  captain 
Lewis  and  major  Armstrong  made  the  important  contract  with 
the  blacksmith,  Stevenson,  for  pikes,  on  the  8th  and  9th  of  Janua- 
ry. Samuel  G.  Ogden  purchased  cannon  of  Mr.  Corp,  about  the 
beginning  of  January,  and  the  cannon  for  the  Leander  of  General 
Stevens,  on  tiiC  5th  of  January  ;  and  he  purchased  sv/ords,  Sec.  of 
Messrs.  JNIurray  and  Sons,  on  the  4th  of  January.  In  all  these 
transactions  col.  Smith  does  not  appear  to  have  had  the  least 
concern,  nor  do  sve  hear  of  his  having  any  connection  whatever 
with  the  expedition,  or  with  any  person  engaged  in  it  either  as 
principal  or  agent,  until  Fink,  the  butcher,  speaks  of  circumstan- 
ces which  took  place  between  him  and  the  defendant,  wliich  he 
thinks  was  about  the  middle  of  January.  The  caption  of  I  ink's 
muster  ro!l  is  dated  the  16th  of  January.  And  next  we  learn 
from  capt.  M*Lean,  that  about  the  last  of  January  col.  Smith 
engaged  some  supplies  of  him.  When  we  consider  that  from  the 
nature  of  things,  the  expedition  must  not  only  have  been  set  on 
foot,  but  Its  plan  must  have  been  digested  and  settled,  and  that  it 
must  have  been  begun  before  the  different  tradesmen  were  em- 
ployed in  the  early  part  of  January  it  seems  that  absurd  to  say 
the  defendant,  w  ho  is  not  seen  to  take  any  part  in  the  affair  till  late 
in  the  month  of  January,  either  began  the  expedition  or  set  it  on 
foot.  It  would  be  just  as  reasonable  to  contend  that  a  man  who 
put  a  roof  on  a  house  after  the  foundation  had  been  laid,  and  the 
walls  built  up  by  another,  or  that  one  who  should  fix  the  ballon  a 
steeple  of  a  church,  began  or  set  on  foot  the  edifice. 

^  The  next  charge  in  the  indictment  is  that  the  defendant  did  pro- 
vide and  prepare  the  means  for  a  military  expedition.  If  penal  laws 
ought  to  be  precise  and  definite,  as  to  the  offences  which  they  de- 
nounce, and  if  punishment  ought  notto  be  inflicted  under  those  that 
arenot  so,then  may  the  defendant  expectan  acquittal  on  this  ground. 
For  can  any  thing  be  more  ambiguous,  uncertain,  and  indefinite, 
than  the  meaning  of  these  words  of  the  statute  ?  What  is  pro- 
viding or  preparing  the  means  for  a  military  expedition  ?  Why 
every  man  who  builds  a  ship,  who  manufactures  arms  or  gun- 
powder, is  preparing  the  means  for  a  m.ilitary  expedition.  The 
peaceable  farmer,  who  tills  the  earth,  and  sows  his  crop,  may  be 
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answerable  under  this  bw.  Nay,  inasmuch  as  men  are  an  es- 
sential means  of  a  military  expedition,  and  there  must  be  children 
before  there  can  be  men,  I  do  not  know  but  that  marryinj^  and 
consummation  of  matrin^.ony  may,  under  this  law,  be  criminal 
acts.  Certain  it  is,  that  if  the  defendant  be  guilty,  there  is  not  a 
witness  that  has  been  examined  on  the  part  of  tlie  prosecution, 
who  is  not  equally  so.  What  has  been  more  common  than  to 
make  warlike  equipments  from  our  ports  ?  Most  of  the  witnesses 
who  have  been  examined,  have  heretofore  furnished  articles  of 
the  same  kind  for  other  ships  or  vessels.  To  sell  articles  for  a 
military  expedition,  must  be  as  much  the  providini^  and  preparing 
the  means,  as  to  buy  them.  And  if  the  president  chose  to  order 
it,  one  half  the  mercliantsin  town  might  be  drai^^ed  to  tlus  bar,  to 
answer  as  offenders  against  tliis  law.  But  it  will  be  said  by  the 
counsel  opposed  to  us,  the  defendant  is  not  charged  merely  vvith 
providing  the  means  of  a  military  expedition,  but  with  providing 
the  means  expressly  for  a  military  expedition,  and  the  means  he 
did  provide  were  men  and  money.  Let  it,  for  the  sake  of  argu- 
ment be  so  ;  the  question  then  is,  was  this  a  military  expedition  ? 
B  jfore  I  proceed  on  this  part  of  the  subject,  allow  me  to  call  your 
attention  to  the  testimony  of  Fink  the  butcher,  not  that  I  think  it 
necessary  that  you  should  disbelieve  any  part  of  his  testimony,  in 
order  to  acquit  the  defendant,  but  because,  if  you  should  believe  all 
that  Fink  has  said,  the  conduct  of  col.  Smith  would  appear  to  yoa 
in  a  very  unmerited  and  odious  point  of  light.  If,  indeed,  he  en- 
gaged the  men  who  are  now  with  Miranda,  under  representations 
that  they  were  to  be  in  the  service  of  our  government,  and  were 
not  to  leave  the  United  States  ;  if  he  did  pretend  that  he  had  or- 
ders from  the  president  for  enlisting  them,  his  conduct  would  be 
altogether  inexcusable,  ahhough  it  might  not  subject  him  to  the 
penalties  of  the  law.  Is  it  not  remarkable,  gentlemen,  that  if 
Col.  Smith  should  have  made  tliese  representations  to  Fink,  that 
he  should  not  have  made  similar  pretences  to  any  other  witness 
■who  has  been  examined  in  this  cause  ;  and  that  to  those  who  appli- 
ed to  him  immediately  to  learn  the  object  and  nature  of  the  expe- 
dition, and  who  it  would  have  been  most  his  ir-terest  to  deceive, 
if  he  could  have  used  deception,  his  declarations  were  alto- 
gether different  from  those  which  Fink  has  represented  as  made 
to  him.  Col.  Smith  told  other  witnesses,  who  questioned  him  on 
that  subject,  that  the  expedition  was  sanctioned  and  approved  by 
the  president  of  the  United  States,  and  that  the  men  were  not  to 
serve  out  of  America.  And  this  was  true.  But  when  Colonel 
Smith  said  the  expedition  was  approved  by  the  president.  Fink  has 
understood  that  it  was  ordered  by  the  president,  and  when  Fink 
was  told  that  the  men  were  not  to  serve  out  of  America,  he  under- 
stood that  they  were  not  to  leave  the  United  States.  Very  possi« 
bly,  for  he  seems  to  have  stupidity  equal  to  any  degree  of  ignor- 
iince,  he  did  not  know  that  America  was  more  extensive  than  the 
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United  States.      It  is  obvious  that  col.  Smith  could  not  have  in- 
tended to  practise  a  deception  of  ti;is  sort  ;  for  in  the  paper  which 
was  written  by  col.  Smitii,  and  v/i<ich  was  ^iven  by  him  to  I  ink, 
as  contuiiiing  the  terms  on  which  the  mtn  were  to  be  eng,aged, 
they  have  no  other  assurance  tnan  that  thiey  were  neither  ^oing 
into  English  or  French  ser\  ice.     With  respect  to  the  bundle  of 
papers  which  col.  Smith  showed  to  Pink,  instead  of  being  orders 
for  enlisting  the  men,  as  Fink  says   col.  vSmitii  toid  him  they  were, 
they  ill  fact  were  no  other  tiian  a  bundle  of  letters,  one  of  which 
was  the  letter  from    captidn  Duiicanson,  which  you  have  heard 
read ;  in  which  bundle,  col.  Smith  told  Fink,  were  letters  he  had 
received  from  Washington,  which   contained,  not    orders  fiom 
the  president,  but  which  informed  him  of  the  consent  and  appro- 
bation of  the  president.     But  Fhik  having  formed  his  own  ideas 
of  the  agency  in  which  he  was  employed,  accommodated   every 
thing  he  heard  to  I  is  own  opinion  ;  we  may  therefore  disbelieve 
what  Fink  says,  without  imputing  to  him  wiliui  perjury.     But 
however  charit..biy  we  may  be  disposed  to  think  of  Mr.  Fink, 
when  he  is  speaking  on  his  oath,  it  is  certain  that  he  has  shown 
himself  very  regardless  of  truth,  when  not  awed  by  that  solenmi- 
ty.    Anxious  to  complete  the  business  he  had  undertaken,  he  was 
willing  to  accomplish  it  at  the  expanse  of  the  grossest  deception. 
According  to  his  own  story,  he  told  the  men  he  engaged,  some- 
times that  they  were  to  goto  New-Orleans,  sometimes  that  they 
were  to  escort  the  muii,  and  sometimes  that  they  were  to  serve 
as  a  guard  to  the  president  ;  and  yet  he  does  not   pretend  that 
these  representations  were  autl.ori&ed  by  the  defendant,  or  by  any 
other  person — Nay,  so  far  has  he  been  influenced  by  his  own 
ideas  on  this  subject,  that  you  find  one  of  the  papers  wlach  he 
has  prochiced  to  you  is  indorsed  "  Muster  Kollfor  ihc  Premlenfs 
«  Guard,''  and  yet  it  is  not  pretended,  by  Mr.  Fink,  that  this  in- 
dorsement  was  made  by  the  authority,  or  with  the  knowledge  of 
the  defendant.     Indeed,  it  is  not  known  by  whom  this  indorse- 
ment was  made  ;  not  by  Mr.  Fink  himself,  for  it  seems  he  can 
neither  write  nor   read.     So  much,    gentlemen,    for    Mr.  Unk. 
Let  us  return  to  the  question,  whether  this  was  or  was  not  a  mili- 
tary expedition.     I  presume  it  will  be  admitted  that  there  can  be 
no  military  expedition,  where  there  are  no  military  men ;  and  if 
those  engaged  by  Fhik  were  not  of  that  character,  there  certainly 
were  none  embarked  in  the  Leander.     I  ask,  then,  what  circum- 
stance it  is  that  gives  these  men  who  were  contracted  with  by 
Fink,  the  character  of  military  nien  ?       Is  it  that  some  uniiorm 
coats  were  made  for  them  by  the  taylors  who  have  been  examin- 
ed here  ?  But,  gentlemen,  taylors  cariuot  make  soldiers.     A  blue 
and  red  coat  will  not  make  a  military  man,  any  more  than  a 
black  coat  will  make  a  lawyer,  or  sitting  on  the  bench  will  make 
a  judge.     I  would  say  that  no  man  can  be  a  military  man  or  a 
soldier,  unless  lie  is  under  some  sort  of  obligation  to  serve  and  to 
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-viihmit  to  military  discipline  for  some  ^iven  time  ;  if  it  be  not  so, 
wh.it  Nvill  be  the  cons-cjuc-nce — you  may  be  served  to  the  moment 
of  necessity,  and  w  sen  that  arrives,  at  the  very  point  of  contest 
you  'nay  i^et  deserted  ;  at  the  si;^ht  of  an  enemy  your  forces  might 
desert  you,  and  sav,  we  were  only  bound  to  serve  you  as  long  as 
we  pleased  ;  we  do  not  please  to  fight,  and  the  prospect  of  a  buttle 
dissolves  our  contract.  The  men  engaged  by  Fink  were  at  liber- 
ty to  quit  their  employment  whenever  tiiey  pleased.  It  was 
perfectly  understood  that  they  were  to  go  from  hence  to  a  friend- 
ly island,  and  from  thence  might  return  if  they  pleased.  Irjdeed, 
this  liberty  wLiich  tiiey  had  reserved  to  themselves  by  their  con- 
tract, tiiey  chose  to  exercise;  for  before  they  sailed  they  all  left 
the  ship  and  carru  on  s'.iore,  and  did  not  join  the  expedition  again 
till  a  new  contract  iiud  been  made  between  them  and  a  Mr.  Bur- 
ning, with  w.ich  last  contract  it  does  not  appear  the  defendant 
had  any  thing  to  do  ;  and  in  fact  wlien  at  Aruba,  they  were  all 
landed,  and  did  not  reimbark  till  they  had  entered  into  new  en- 
gagem^ints.  I  do  not  know,  tiien,  on  what  grounds  you  can  be 
called  upon  to  say  tluit  these  were  military  men,  unless,  indeed, 
you  sliouid  adopt  wiiat  seems  to  have  been  tiie  idea  of  Fink,  and 
suppos^i  t'lat  because  Xhitir  names  were  written  on  a  list,  they 
must  tave  been  enlisted,  in  the  military  sense  of  that  word.  Mr. 
Attorney,  aware  of  the  necessity  of  imposing  on  these  men  a 
military  character,  has  been  fond  of  using  military  terms,  and  we 
have  heard  l.im  talk  of  muster-rolls,  soldiers,  enlistments,  and 
guards,  as  familiarly  as  if  he  were  in  a  camp.  Possibly  it  may 
-have  been  intended  to  make  those  men  soldiers  when  they  ar- 
rived at  the  friendly  island  to  which  they  were  in  the  first  in- 
stance bound,  and  I  will  not  say  that  they  did  not,  after  that,  be- 
come so.  But  we  shall  see  by  and  by  that  it  makes  a  mighty 
diiierence  whether  the  expedition  had  a  mi.itary  character  wlien 
it  left  tais,  or  v/hether  it  became  so  afterwards.  I  am  informed, 
gentlemen,  that  the  law  under  which  the  defendant  is  now  in- 
dicted, was  passed  when  Mr.  Genet  was  endeavouring  to  enlist 
ni.ni  within  tne  jurisdiction  of  the  United  Stettes,  to  serve  the  re- 
public of  i''rance,  against  Spain.  He  had  issued  military  com- 
missions to  Oilicers,  under  tne  authority  of  tne  French  govern- 
ment, and  was  forming  regiments,  and  a  foi-ce  regularly  organ- 
ised to  attack  the  Spanish  provinces.  This  law  was  passed  un- 
der a  federal  administration,  in  order  to  stop  a  proceeding  so  de- 
rogatory to  our  government,  and  inconsistent  with  our  duty  as  a 
neutral  state.  If  this  be  so,  it  will  afford  us  strong  grounds  to  in- 
fer that  tne  statute  will  not  appiy  to  the  defendant's  case,  and  it 
is  a-perversion  of  tae  law,  to  bring  under  its  operation  acts  which 
are  so  very  different  in  their  nature  from  tnose  wnich  were  in  con- 
templation by  the  legislature  Vv^hen  the  law  was  passed.  Is  there 
not  an  obvious  difference  between  raiding  forces  in  a  neuir^i  coun- 
try under  tiie  authority  of  a  foreign  j^overment,  issuing-  miiitary 
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commissions,  enlisting  soldiers  by  virtue  of  the  same  authority, 
and  an  individual  contracting  with  men  to  engage  in  an  enter- 
prise, a  hostile  enterprise,  if  you  please,  against  a  foreign  state  ? 
The  first  Avould  be  providing  and  preparing  the  means  for  a  mili- 
tary expedition,  and  would  be  the  offence  against  which  the  law 
is  directed  ;  but  the  latter  would  be  merely  an  enterprise  of  indi- 
viduals, not  justifiable,  I  admit,  in  the  citizens  of  a  neutral  state, 
and  which  ought  to  be  prohibited  by  a  particular  statute,  if  it  be 
not  by  general  law — But  which  is  not  prohibited  by  the  statute 
under  which  the  defendant  is  indicted. 

To  refute  this  argument  it  must  be  said  by  the  counsel  opposed 
to  us,  that  every  hostile  expedition  against  a  foreign  territory,  is 
a  military  expedition,  or  in  other  words,  that  there  is  no  diiference 
berween  a  hostile  expedition  and  a  military  expedition  In  an- 
swer to  this,  we  ask,  why  then  does  the  law  use  the  term,  mili- 
tary ?  Certainly  it  is  a  description  or  quality  of  the  acts  it  meant 
to  punish.  Will  you,  then,  in  the  application  of  a  penal  statute, 
leave  out  a  v/oid  of  so  much  importance,  in  order  to  make  the 
law  more  extensive  in  its  application  ?  If  you  will  do  so,  instead 
of  its  being  made  unlawful  by  this  act  to  prepare  the  means  for 
a  military  expedition,  you  leave  out  the  word  military,  and  make 
it  illegal  to  prepare  the  means  for  any  expedition  against  a  for- 
eign territory. 

To  show  the  force  of  this  reasoning,  let  us  for  a  moment  sup-"^^ 
pose  that  Miranda  had  sailed  from  this  pOrt  with  no  other  inten- 
tion tiian  to  land  on  tlie  sliores  of  Caraccas — to  erect  there  the 
standard  of  liberty,  and  invite  his  countrymen  to  enlist  under  his 
banners,  and  that  he  had  provided  arms  to  put  into  the  hands  of 
the  friends  he  should  meet — would  this  be  a  military  expedition  ? 
I  think  not,  most  certainly  ;  and  unless  the  opposite  counsel  mean 
to  confound  all  language,  I  do  not  beiieve  that  they  will  affirm 
that  it  would  be  so.  And  what  difference  can  it  make  that  Mi- 
randa had  with  Isim  thirty  or  forty  men.  It  may  be  said,  how- 
ever, that  this  enterprise  was  characterised  by  the  quantity  of 
■warlike  stores  which  Miranda  took  vith  him  ;  among  these  has 
been  enumerated  a  printing-press.  This,  to  be  sure,  may  be  a 
very  formidable  engine  to  effect  a  revolution,  but  I  never  before 
heard  it  reckoned  among  ti^e  muniments  of  war.  As  to  the  rest, 
it  cannot  be  denied  but  that  INIiranda  had  with  him  a  large  quan- 
tity of  warlike  stores  and  arms,  more  than  sufficient  for  the  use 
of  the  Leander.  But  does  it  not  appear,  from  the  testimony  of 
all  the  witnesses,  that  cannon,  balls,  pov.'der,  arms,  and  every  thing 
of  the  kmd,  have  long  been  mere  articles  of  traffic  ?  that  our  mer- 
chants have  been  in  the  constant  habit  of  importing  and  export- 
ing, of  buying  and  selling  them  ?  And  it  appears  that  this  very 
shp  i'.as  been  before  supplied  by  some  of  the  witnesses,  with  the 
same  sort  of  articles,  and  that  she  has  had  the  same  warlike 
equipments  when  she  has  been  before  bound  to  the  island  of  St. 
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Domingo,  which  was  her  port  of  destination  when  she  left  this. 
And  do  the  counsel  for  the  prosecution  mean  to  contend  that  all 
our  St.  Domingo  merchants  are  offenders  against  this  law  ?  If  so, 
there  is  liopeful  employment  for  our  criminal  courts. 

We  have  now,  gentlemen,  considered  the  acts  which  are  charg- 
ed against  the  defendant ;  that  is  to  say,  that  he  did  begin,  and  set 
on  foot  and  prepare  the  means  for  a  military  expedition.  Let  us, 
now,  for  the  sake  of  the  argument,  suppose  that  he  did  do  this  ; 
let  us  suppose  that  the  defendant  did  begin,  and  set  on  foot,  and 
prepare,  the  means  for  Miranda's  expedition,  and  that  expedition 
was  a  military  one.  Yet  I  beg  you  to  mark  well,  that  the  defen- 
dant is  not  an  offender  against  the  statute  on  which  he  is  indicted, 
unless  it  was  first  a  military  expedition  to  be  carried  on  from  the 
territories  of  the  United  States  ;  and  secondly,  unless  it  was  car- 
ried on  against  a  power  at  peace  with  the  United  States.  I  shall 
then  proceed  to  examine  these  two  important  points,  and  in  doing 
tliis,  I  shall  observe  what  brevity  I  may,  not  only  in  regard  to 
your  patience,  but  to  my  own  strength,  which  I  fear  you  will 
too  easily  perceive,  is  altogether  inadequate  to  the  task  I  have 
undertaken. 

The  statute  forbids  any  one  within  the  territory  of  the  United 
States  to  set  on  foot,  or  to  provide  or  prepare  the  means  for  a 
military  expedition  to  be  carried  on  from  thence  ;  tliat  is,  from 
the  territory  of  the  United  States.  The  question  then,  now  is, 
was  the  expedition  of  Miranda  to  be  carried  on  from  the  United 
States  r  On  the  part  of  th.e  defendant,  we  contend,  it  was  to  be 
carried  on  from  Jacquemel,  and  not  from  the  United  States. 

I  presume  it  will  not  be  denied,  that  the  means  for  a  military 
expedition,  to  be  carried  on  from  any  other  place  than  the  terri- 
tory of  the  United  States,  may  be  lawfully  provided  and  prepared 
withm  the  United  States.  If  the  expedition  .'when  it  left  our  har- 
bour, had  been  intended  to  proceed  immediately  to  the  Spanish 
territory  ;  if  it  had  been  at  that  time  prepared  for  offensive  ope- 
rations ;  if  they  had  been  enlisted  as  military  men  always  are  ; 
if  there  had  been  officers  commissioned  by  any  foreign  power  ; 
then,  no  doulot,  it  would  have  been  an  expedition  to  be  carried  on 
from  hence.  But  if,  on  the  contrary,  it  was  intended  that  the 
expedition  should  proceed  to  Jacquemel  ;  that  it  should  there  re- 
ceive reinforcements,  that  it  should  be  there  organised,  and 
the  persons  engaged  in  it  be  there  put  in  military  array,  and  there 
receive  military  commissions  :  then  it  was  a  military  expedition 
to  be  carried  on  from  Jacquemel,  and  not  from  the  United  States. 
Let  us  then  see  what  is  the  testimony  on  this  point.  The  vessel 
cleared  out  for  Jacquemel ;  she  was  then  joined  by  the  Emperor ; 
the  commissions  were  then  distributed,  and  the  contract  with  the 
men  was,  that  they  should  be  allowed  to  return  from  the  friendly 
island  to  which  they  were  in  tiie  first  instance  bound,  if  they  did 
not  choose  to  proceed.     Besides,  one  of  the  m.ost  material  wit- 
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nesseson  the  part  of  the  prosecution,  swears,  that  when  they  left 
the  port  of  New-York,  the  arms  were  not  fit  for  use  ;  they  were 
packed  up  as  merchandize  in  boxes,  and  he  expressly  swears, 
that  they  were  by  no  means  in  a  state  to  carry  on  a  military  ex- 
pedition when  they  left  this.  This  witness  says,  also,  that  if  they 
had  been  near  the  shores  of  the  Spanish  provinces  at  the  mo- 
ment they  left  the  h.ook,  they  were  not  prepared  for  any  hostile 
enterprise,  and  that  they  were  not  so  until  their  departure  from 
Jacquemel.  Is  not  this  testimony  conclusive  to  si-ow,  that 
though  the  means  were  pro\ided  here,  yet  the  expedition  was 
to  be  carried  on  ac^^ainst  the  ^pa:  Jsh  provinces,  from  Jacquemel, 
and  not  from  the  United  States.  Suppose  IVUranda  had,  at  sun- 
dry times,  and  by  sundry  vessels,  sh.ipped  military  stores  from 
this  to  St.  Domini^o ;  that  he  had  afterwards  gone  there  him- 
self, and  had,  with  these  stores,  ^embarked  from  thence  in  an 
enterprise  against  the  Spaniards ;  would  this  have  been  consi- 
dered as  a  military  expedition  carried  on  from  tiie  United  States, 
because  the  military  stores  were  purchased  within  the  United 
States  ?  Certainly  not ;  and  why  should  it  be  diiferent  when  the 
stores  are  exported  in  the  same  vessel  in  v*'hich  he  was  himself  a 
passenger.  The  force  of  tl:is  argument  will  appear  more  ob- 
viously, if,  in  reading  the  clause  of  the  statute  now  under  consider- 
ation, we  leave  out  the  words  '■''from  tliencc."  The  statute  now 
reads  as  follows  :  "  If  any  person  shall,  within  the  territory  of 
the  United  States,  begin  or  set  on  foot  a  military  expedition,  or 
enterprise,  to  be  carried  on  from  thence^  against  the  territory  or 
a  power,"  Sec.  Now,  let  us  read  the  statute,  and  leave  out  the 
words  "/ro7w  thence^''  and  it  will  have  quite  a  different  mean- 
ing from  what  it  has,  as  it  is  actually  written.  In  th.e  one 
case,  to  prepare  the  means  for  a  military  expeaition  to  be  car- 
ried on  from  the  United  States,  or  to  be  carried  on  from  else- 
where, would  be  unlawful  ;  wiiereas,  the  statute  makes  the  of- 
fence, in  preparing  the  means  for  an  expedition  to  be  carried  on 
from  the  United  States  ;  and  this  the  public  prosecutor  would  do, 
sliould  he  leave  out  the  words,  from  thence^  or  not  regard  them, 
and  by  this  means  stretch  the  meaning  of  the  law,  to  make  it 
meet  the  case  of  the  defendant. 

But  again,  let  me  remind  you,  gentlemen,  that  this  is  a  penal 
law,  terrible  in  its  denunciations ;  and  that  you  cannot  add  or 
take  from  it  a  word,  nay,  a  letter,  to  extend  its  operation  against 
the  accused.  The  tyranny  of  the  laws  would  indeed  be  abomina- 
])le,  if  they  could  be  rendered  subservient  to  the  wishes  of  a  go- 
vernment, or  a  court,  or  be  construed  to  meet  one  case  or  ano- 
ther, as  exigencies  may  require. 

2dly.^  The  indictmtnt  charges,  as  by  the  law  it  must,  that  the 
expedition  was  intended  against  a  power  with  which  the  Uriited 
States  were  at  peace,  and  it  alleges  that  that  power  was  Spain  ;  so 
tliat  if  tliere  v/as  not  peace  between  the  United  States  and  Spain, 
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the  defendant  is  not  i^uilty  of  an  ofience  ;  at  least  he  cannot  be 
convicted  on  the  indictment  to  wnich  he  now  answers.  VViiether 
there  was,  or  was  not  peace  between  this  country  and  Spain,  is  a 
question  of  fact,  and  as  such  must  be,  g^entlemcn,  for  your  de- 
termination. And  here  I  must  call  to  your  minds,  the  law  that 
I  read  at  the  commencement  of  my  address;  and  by  which,  I 
shewed  it  to  be  your  duty,  to  form  your  verdict  from  noto- 
rious facts  within  your  own  knowleds^e,  as  well  as  from  the  oral 
testimony  given  in  court  ;  and  if  you  have  this  right,  certainly, 
gentlemen,  never  was  there  a  case  before  a  jury,  which  more 
stiongly  demanded  the  exercise  of  it.  Why,  1  need  not  say  :  it 
is  sufficient  tiiat  you  have  witnessed  our  repeated,  and  vain  at- 
tempts to  get  testimony  before  you. 

It  is  certain,  gentlemen,  that  there  was  not,  when  Miranda's 
expedition  was  set  on  foot,  a  declaration  of  war  by  this  country 
against  Spain,  nor  was  tiiere,  that  I  know  of,  a  declaration  of 
war  by  Spain  against  the  United  States  ;  nor  is  it  necessary  to 
make  our  defence  on  tlus  point  good,  that  there  sb.culd  be  either 
of  these  ;  if  there  was  actual  war  it  is  sufficient.  This,  however, 
is  an  argument  which  the  counsel  opposed  to  us,  have  hereto- 
fore contended  against,  and  no  doubt  they  will  again  attempt  to 
maintain  tlieir  position  ;  that  tlds  country  must  be  considered  as 
at  peace,  until  there  has  been  a  declaration  of  war,  by  an  act  of 
the  congress  of  the  United  States,  wi.ich  body  has  alone,  by  the 
constitution,  the  power  of  declaring  war.  There  is  a  mistake,  if  it 
is  supposed  that  we  conti'ud  in  tiie  face  of  the  constitution,  that  the 
president  has  a  riglit  to  declare  war.  But,  gentlemen,  neither 
the  president  of  the  United  States,  nor  the  congress  of  the  Uni- 
ted States,  can  prevent  this  country  from  being  at  war,  if  her 
enemies  choose  to  make  wur  upon  her.  There  may  be  war, 
not  only  witliout  a  declaration,  but  against  the  will  of  the  go- 
vernment, or  any  of  its  branches.  If  a  foreign  government 
should  commit  flagrant  and  repeated  acts  of  violence  and  hostility 
against  our  people  and  territory,  can  it  be  said  tliat  we  are  still  at 
peace  ?  No,  gentlemen,  not  unless  t;  is  absurdity  be  admitted,  that 
we  may  be  at  peace  with  Spain,  when  Sj)ain  is  not  at  peace  with  us. 
Let  us  suppose  that  at  this  moment  a  Spanish  army  had  invaded 
our  territory,  and  had  actually  taken  possession  of  the  city  of 
Washington;  let  us  suppose  tJjat  this  city  was  now  attacked  by 
a  hostile  fleet,  should  we  yet  be  at  peace  ?  Though  our  capi- 
tal was  in  possession  of  an  enemy,  and  our  city  battered  by  the 
cannon  of  our  foes,  yet,  according  to  the  arguments  of  the  ad- 
verse counsel,  we  should  be  at  peace  until  congress  should  be 
assembled,  and  until  an  act  might  be  passed,  declaring  that  we 
were  at  war.  I  think,  gentlemen,  it  is  obvious  that  there  may 
be  hostility,  without  a  declaration  of  war,  and  if  there  was  that 
hostility  between  this  country  and  Spain,  when  Miranda's  expe- 
dition was  going  on,  then  this  country  was  not  in  that  state  of 
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%  peace  which  it  must  have  been,  in  order  to  make  the  agents  ih 
that  expedition  offenders  against  the  statute  under  which  the  de- 
fendant is  indicted.  There  have  been  actual  hostilities  between 
this  country  and  France,  between  this  country  and  the  Barbary 
states,  and  during  these  hostilities  were  we  at  peace  ?  Suppose  a 
military  expedition  had  been  fitted  out  from  the  United  States, 
agidnst  either  of  these  pov/ers  while  there  was  this  state  of  hos= 
tility,  could  it  have  been  said  that  it  was  ag-ainst  a  power,  with 
which  the  United  States  were  at  peace  ?  I  think  I  may  say  cer- 
tainly not.  And  yet,  gentlemen,  has  there  ever  been  a  declara- 
tion of  war  by  congress  ?  But  the  counsel  for  the  prosecution  have 
said,  that  a  war  without  a  declaration  by  congress,  was  a  mon- 
grel, half-way  kind  of  war.  Be  it  so.  If  there  was  not  perfect 
and  absolute  peace  between  the  two  countries,  it  is  enough.  It 
was  not  an  offence  under  this  statute  to  set  on  foot  an  expedition 
against  the  Spanish  territory,  unless  Spain  was  at  peace  with  us 
in  every  sense  of  the  word.  If  there  was  but  a  mongrel,  half- 
way war,  there  was  but  a  mongrel,  half-way  peace.  But  the 
statute  requires  a  perfect  peace.  If  it  be  not  so,  the  statute 
must  be  read  differently  from  what  it  is  written  ;  instead  of  mak- 
ing it  an  offence  to  set  on  foot  a  military  expedition  against  tlic 
territory  of  a  nation  with  whom  the  United  States  are  at  peace, 
which  are  the  words  of  the  law,  you  must  read  that  it  shall  be 
an  offence  to  set  on  foot  a  military  expedition  against  the  terri- 
tory of  a  foreign  state,  against  which  congress  have  not  declared 
war.  In  a  word,  we  say,  that  the  statute  does  not  reach  the  de- 
fendant, unless,  when  Miranda's  expedition  was  set  on  foot,  there 
was  peace  defactOy  betv/een  this  country  and  Spain.  And  how 
was  this  ?  Have  you  not  heard,  gentlemen,  from  the  highest  au- 
thority, that  Spain,  by  the  regular  officers  and  soldiers  of  her 
government  had  invaded  our  territory  ;  thai  she  had  seized  our 
citizens,  and  plundered  their  property  ;  that  she  interrupted  our 
commerce,  and  captured  and  destroyed  our  vessels,  without  any 
other  pretence,  than  that  of  being  our  enemy  ;  and  yet  Spain  was 
at  peace  with  us  ?  Then  God  only  knows  what  is  war  I  Again  ; 
the  president  by  the  constitution,  is  to  give  to  congress  informa- 
tion of  the  state  of  the  union.  This,  undoubtedly,  means  not  only 
its  internal  state,  but  its  state  in  relation  to  foreign  powers.  Now, 
though  the  president  cannot  declare  war,  yet,  undoubtedly,  he 
may  inform  congress,  either  that  war  is  made,  or  declared 
against  us,  and  after  such  information  from  the  executive,  have 
we  not  the  highest  authority  for  saying  the  country  is  not  at 
peace.  I  have  but  one  other  observation  to  make,  before  I  take 
leave  of  this  part  of  the  subject,  and  I  beg  you  to  remember  it, 
because  it  is  an  answer  to  much  that  we  have  heard,  and  to  much 
that  I  have  no  doubt  we  shall  hear  from  our  opponents  ;  it  is 
this ;  that  we  do  not  contend,  that  though  there  was  an  actual,  or 
declared  war  with  Spain,  that  it  wouldb  e  lawful  for  our  citizens,  of 
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their  ovn^  head,  and  wit'iout  any  authority  or  commission,  to  en-* 
gai^e  in  »iiiiitary  cnterprist;s  ;  hut  we  say  this  statute  can  have  no 
application  if  there  was  war  of  one  kind  or  another.  The  defen- 
dant may  have  offended  a>^ainst  the  law  of  nations,  or  ap;amst 
80  Tie  other  law,  but  not  against  the  statute  on  which  he  is  in- 
dicted. 

I  am  sorry,  indeed,  [gentlemen,  to  take  up  so  much  of  your 
time ;  it  cannot  however  be  so  disa:a:reeable  for  you  to  listen  to 
me  Ioniser,  as  it  is  painful  for  me,  sinkinf^  as  I  am  under  fati:^ue> 
to  proceed.  Yet  J  shall  not  discharc^e  my  duty,  unless  I  put  the 
case  of  my  chent  before  you  in  some  other  points  of  view. 

Wnatever  the  defendant  did  with  respect  to  ?4iranda*s  expe- 
dition, was  done  by  him  with  the  knowledge,  consent,  and  appro- 
bation of  the  president  of  the  United  States,  and  of  his  minister, 
Mr.  Madison,  the  secretary  of  state.  Notwithstanding  that  the 
testimony  w^hich  we  might  ourselves  have  offered  you  on  tiiis  sub- 
ject has  been  excluded,  the  fact  appears  from  the  examination 
of  their  witnesses.  They  have  attempted  to  criminate  colonel 
Smith  by  his  own  declarations.  These  declarations  became  le- 
gal evidence,  and  are  to  be  taken  as  strongly  when  they  make 
for,  as  when  they  militate  against  us.  Colonel  Smith's  most  con- 
fidential friends  have  been  sought  for  on  tliis  occasion.  Those 
to  whom  he  is  supposed  to  have  unbosomed  himself,  without 
reserve,  have  been  brought  here  to  tell  you  what  has  passed  be- 
tween them  and  the  defendant,  when  he  thought  his  words  were 
buried  in  the  breasts  of  his  friends.  There  is  not  a  single  person 
to  whom  he  has  spoken  in  confidence  on  this  subject,  and  who 
has  appeared  here  as  a  witness  against  him,  who  did  not  testify, 
that  he  always  declared  that  he  was  acting  under  the  sanction  of 
the  president  of  the  United  States.  I  refer  you  to  the  testimonj^ 
of  colonel  Swartwout,  colonel  Piatt,  doctor  Douglass,  colonel 
Ripley,  and  Mr.  Robson.  The  last,  colonel  Smith  assured  upon 
his  honour,  that  he  was  acting  with  the  approbation  of  the  secretary 
and  president.  Nay,  more,  gentlem.en,  it  appears  from  these  same 
declarations  of  colonel  Smith,  of  which  the  counsel  for  the  pro- 
secution have  chosen  to  give  evidence,  that  colonel  Smith  had 
been  named  to  the  president  and  secretary,  as  a  person  whom 
Miranda  wished  to  engage  in  his  enterprise ;  that  the  president 
had  refused  to  give  colonel  Smith  a  license  to  leave  his  office,  but 
thought  him  a  fit  man.  In  addition  to  all  this,  let  me  call  on  you 
to  read  and  consider  with  attention,  the  letter  from  captain  Dm> 
canson  to  colonel  Smith  ;  recollect  at  the  same  time,  Miranda's 
■visit  to  Washington  ;  his  reception  tliere ;  the  notoriety  of  the 
preparations  for  this  expedition,  upon  his  return.  That  every 
thing  was  done  in  the  face  of  day,  under  the  eye  of  the  collector 
of  the  port;  that  the  ship  was  lying,  and  received  her  equip- 
ments v/ithin  a  few  yards  of  his  house ;  and  tiien  ask  yoi^rseivefi 
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whether  the  expedition  was  unknown  to  the  president  of  the  U- 
nited  States  ?  Tlie  counsel  for  the  prosecution^  -iter  i  aving  ex-- 
cluded  the  testimony  v/e  offered  on  oui  part  as  to  this  ])oint,  cam  ot 
deny  the  knowledge  we  impute  to  the  president.  They  have 
contended,  however,  and  will  no  doubt  again  contend-,  that  wie- 
tber  the  president  had  knowledge  of  this  expedition,  or  whether 
he  sanctioned  it,  or  even  whether  he  ordered  it,  is  altogether  im- 
inaterial.  Because,  say  they,  the  president  cannot  authorise  an 
ille^^al  act.  The  expedition  was  ille^^al  as  long  as  there  was  no 
declaration  of  war  by  congress.  It  is  not  a  difficult  thing  for  in- 
genious counsel  to  pervert  the  arcuments  of  their  adversaries. 
Let  me  repeat  that  we  do  not  hold  so  irregular,  so  disors^^anizing 
a  doctrine  as  that  the  president  may  make  that  legal  which  is  not 
tjo  by  the  laws.  Neither  do^^  we  contend,  in  the  face  of  the  con- 
stitution, that  the  president  can  declare  war.  But  we  say,  that 
t5ucn  a  state  of  t!.inp;s  may  exist,  and  did  exist  at  the  time  of  Mi- 
randa's expedition,  as  that  an  individual,  acting  under  the  Scinc- 
tion  of  the  chief  magistrate,  shall  be  justified  in  what  he  does 
under  that  sanction  ;  and  if  there  is  any  iiiegality  in  the  acts,  he 
WiiO  gave  the  sanction  must  answer  for  it,  and  not  the  indivicual. 
It  cannot  be  denied  but  that  congress  may  declare  war,  without 
making  tneir  declaration  public.  If  they  h.ad  done  so,  the  presi- 
dent might  lawfully  have  sanctioned  the  expedition.  When, 
then,  the  defendant  found  that  the  enterprise  of  Miranda  was  ap- 
proved of  by  the  president,  was  he  not  justifiable  in  supposing, 
that  such  approbation  was  lawfully  given?  Si:Ould  he  have  stop- 
ped to  inquire  of  the  president  whether  there  was  or  was  not  an 
act  of  congress  declaring  war  against  Spain  ?  If  such  measures 
of  offence  or  defence  had  been  intended,  a  declaration  of  war.  if 
there  had  been  one,  would  have  of  course  been  a  secret  Wiien 
you  advert  to  tr.e  situation  of  our  afi^'uirs  with  Spain  at  the  time 
in  question  ;  to  the  conduct  of  the  national  legislature  ;  to  the 
general  expectations  and  belief,  and  the  rumours  that  were  then 
spread  abroad,  you  will  then  judge  what  reason  tlie  defendant  had 
to  suppose  tiiat  tiie  president  was  authorised,  by  a  constitutional 
declaration  of  war,  to  set  on  foot  an  enterprise  for  which  the  de- 
fendant is  now  to  answer  ?  In  a  word,  gentlemen,  the  defendant's 
justincation  in  tuis  respect,  rests  upon  a  principle  of  law  and  rea- 
sovi,  applying  as  well  to  the  highest  as  to  the  lowest  officer  of  our 
government :  that  where  a  magistrate  may  have,  under  certain 
ciicumstcinces,  power  to  grant  an  liuthority  to  another,  if  he  grants 
the  ..uthority,  it  is  to  be  taken  so  far  as  the  person  to  whom  the 
aut  iority  is  granted  is  concerned;  that  the  facts  which  would 
warrant  the  granting  the  autliority  did  exist,  and  if  they  did  not 
he  who  gave  the  authority  must  answer  it,  and  not  he  who  acted 
under  it.  As  for  example,  a  judge  cannot  grant  a  warrant  for  arrest, 
without  oath  ;  yet  if  he  do  so,  he  wlso  obeys  the  warrant  shall  pre- 
fcume.tjiat  U  was  granted,  and  shall  be  justified  by  it,  although  the 
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judi^e  shall  be  answerable.  So,  in  tliis  case,  if  there  had  been  a  dc- 
"claraUOii  of  war,  the  president  mi.i;ht  have  lawfully  authorised  tic 
defendant  to  prepare  a  military  expedition.  The  preisidunt  did  autiiO- 
rise  the  expedition  of  Miranda.  The  defendant  was  therefore  to  pre- 
suaii,  that  there  was  a  d<:clar..tioa  of  war  ;  and  if  there  vvas  not,  the 
pr  si  lent  is  to  answer  for  it  and  not  the  defendant.  Ti:ougii  we 
admit  that  the  president  cannot  declare  war.  yet  wc  insist  that  he 
may  take  warlike  measures,  and  autliorise  others  to  take  them, 
though  there  should  be  no  declaration  of  war.  I3ut  this  the  ?,en- 
tlv  men  will  say  can  only  be  in  defence,  and  to  resist  immedi.ite 
violation.  But  who  shall  judc^e  of  the  proper  time  or  occasion  to 
use  tnese  defensive  measures — shall  it  be  the  president  or  the 
citizen  on  wiiom  he  may  call  to  engage  in  a  military  enterprise 
against  tae  enemy  ? 

A:^ain,  ojentlemen  :  all  guilt  is  rooted  in  the  mind ;  and  if  it  is 
not  to  be  found  there,  it  does  not  exist.  Whoever  will  contend 
ag^anst  this  proposition,  must  fight  against  human  nature,  and 
siljnce  his  own  conscience.  It  is  true,  tnere  are  certain  technical 
rules  of  wi^icii  we  have  heard,  and  of  which  we  shall  no  doub  ijear 
again,  whicn  are  much  more  easily  repeated  than  justly  applied. 
They  are  such  as  these  :  Mo  man  can  shelter  himself  under  igno- 
rance o'i  the  law.  If  a  man  violates  the  law  it  shall  be  intended 
that  he  designed  to  act  illegally.  No  doubt,  gentlemen,  these 
are  wholesome  and  necessary  maxims:  but  if  you  will  apply  ti  em 
to  all  cases,  and  under  all  circumstances,  you  will  punisu  t-.e  ma- 
niac who  commits  violence  in  liis  phrenzy,  and  the  well-meaning 
physician,  who,  mistaking  the  disease,  or  his  physic,  gives  poison 
instead  of  medicine.  But  1  know  of  no  act  in  which  the  crime 
does  not,  in  contemplation  of  law,  consist  in  the  intent ;  and  where 
it  can  be  manifested  that  the  accused  did  not  intend  to  do  wrong, 
he  is  to  be  hclden  guiltless.  If  a  man  breaks  into  a  house  in  the 
nigat  time,  it  will  be  justly  presumed  that  he  did  it  with  intent  to 
steal,  and  it  is  teiony.  But  if  he  can  snow  that  his  iieait  .was  filled 
with  the  charms  of  his  mistress,  and  that  his  only  object  v/as  ac- 
cess to  her  cnamber,  though  he  might  be  liable  to  a  civil  suit,  no 
criminal  prosecution  could  be  maintained  against  mm.  it  you 
would  convict  a  man  of  passing  faise  money,  you  must  show^  thai- 
he  had  an  intent  to  defraud.  If  a  man  takes  the  property  of  an- 
other, he  cannot  be  convicted  of  larceny  till  it  appears  tiiat  he  did 
it  with  intent  to  steal.  So  in  tr.is  case,  if  you  are  satisfied  tiiat 
the  defendant  did  not  intend  to  offend  against  the  laws,  you  can- 
not say  he  is  guilty ;  much  less  can  you  do  so  if  you  shall  be 
convinced,  from  the  testimony  which  has  been  offered  to  you,  that 
he  thought,  and  had  good  reason  to  tiiiuk,that  the  acts  v.dth  which 
he  is  charged  w-re  sanctioned  by  the  laws.  What  could  be 
higher  evidence  of  this  tiian  the  approbation  of  the  chief  execu- 
tive magistrate,  wnose  constitutioiial  duty  it  is  to  see  that  the 
laws  are  duly  executed  ?  And,  gentlemen,  in  considering  how  far 
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the  defendant  had  reason  to  think  his  conduct  was  justifiable,  let 
me  ask  you  to  take  into  view  again  the  then  existing  state  of  the 
nation.  You  must  recollect  the  violence  that  had  been  comn;itted 
against  us;  you  cannot  be  ignorant  of  the  president's  comniuni- 
cations  to  congress  ;  neither  can  you  have  forgotten  tliat  there 
was  an  universal  expectation  that  the  United  States  had  declared, 
or  would  declare,  war  against  Spain.  All  these  circumstances, 
you  must  easily  perceive,  ought  to  have  great  weight  with  you, 
ivhen  you  are  judging  of  the  criminality  of  the  defendant. 

Though  conscious,  gentlemen,  that  much  yet  remains  to  be 
said  in  favour  of  the  accused,  I  am  obliged  to  yield  to  want  of 
personal  strength.  The  previous  fati:;ues  of  this  cause,  and  my 
present  exertions,  have  completely  exhausted  me.  Happily  the 
defendant's  fate  does  not  depend  on  the  ability  of  counsel.  He 
may,  with  confidence,  rely  on  l.is  innocence,  and  your  impartiality 
and  discernment.  You  well  know  the  defendant,  and  Ins  ch&ruC-> 
ter ;  you  know  his  present  situation  in  life,  and  as  well  as  what  it  i.as 
been :  you  know  that  he  has  a  large  and  affectionate  family,  who 
are  at  this  moment  waiting  with  trembling  anxiety,  to  learn  his 
doom  from  your  lips.  Si  ould  you  pronounce  him  guilty,  you 
condemn  him  to  years  of  close  imprisonment.  Nay,  gentlemen, 
possibly  to  gaol  for  life  ;  for  if  the  court  should  think  proper  to 
infiict  upon  him  the  very  heavy  fine  which  is  a  part  of  the  penalty 
of  this  statute,  he  must  lay  in  prison  until  it  be  paid,  or  until  the 
executive  shall  be  pleased  to  pardon  him.  His  having  means  of 
paying  a  fine,  has  already  been  too  surely  guarded  agtdnst,  by  de^- 
piivmg  him  of  an  office,  which  was  his  only  support.  And  what 
hope  can  he  have  of  mercy  from  those  by  whom  he  has  been  se- 
duced, betrayed,  and  prosecuted  ;  who  lope  to  expiate  their  own 
errors  by  liis  punishment ;  and  v/ho  do  not  hesitate  to  avow,  that 
this  prosecution  originates,  in  part  at  least,  in  their  fear  of  the 
vengeance  of  a  foreign  government. 

Finally,  gentlemen,  1  trust  you  will  never  suffer  yourselves  to 
bt'  persuaded  that  there  are  certain  technical  rules  of  law,  so  op- 
posed to  iiumane  feeling,  and  common  sense,  as  to  obli;^  e  you  to 
pronounce  a  verdict  against  the  defendant,  though  you  should  be 
convinced,  in  your  own  minds,  that  he  is  not  ciim.inal.  If  you  be- 
lieve tliat  he  ciid  not  intend  to  oiiend  against  the  laws,  but  on  the 
contrary,  that  neti  sought  he  was  rendering  service  to  the  state,  under 
the  approbation  and  sanction  of  its  chief  officers  ;  in  a  "vvord,  if 
you  believe  in  your  hearts  that  he  is  innocent,  you  will  say  that 
he  IS  not  guilty-— and  your  verdict  sliall  be  approved  by  the 
world — your  names  shall  be  handed  down  to  posterity,  as  the 
guardians  of  the  sacred  rights  of  trial  by  jury.  But  above  all^ 
you  will  have  the  approbation  of  your  own  consciences. 

Hoffman.  Gentlemen  of  the  jury^—It  is  almost  impossible  to 
address  you  in  this  cause,  tranimekd  and  restiicted  us  we  are 
in    our    defence,  witiiout  pursuing   an  already   beaten  track 
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but,  I  am  encouraq;ecl  by  the  reflection,  that  the  voice  of  truth 
cannot  be  too  often  iicard,  nor  the  p^la  of  justice  too  frequently 
travelled. 

Gcnilemcn — There  has  been  an  intemperate  zeal  displayed  in 
this  piosecution,  unprovoked  by  my  client,  unci  ungracious  in 
those,  by  whose  commands  he  has  been  accused.  The  public 
prosecutor,  hi  opening;  the  indictment,  has  described  the  actions 
of  colonel  Smitii  in  uncjualiiied  terms  of  the  most  agp;ri\vated 
guilt.  His  conduct  has  been  stigmatised  as  base,  his  motives  as 
di:, honourable,  l.is  views  as  mercenary  and  unworthy.  Excluded 
from  a  full  investi;^ation  of  the  merits  of  tias  cause,  curtailed  of 
his  most  essential  testimony,  the  avenues  to  a  fair  and  ample 
elucidation  of  facts  and  circumstances  closed  against  Lim  ;  colo- 
nel Smith  has  been  produced  before  you,  a  fettered  victim. — 
His  accusers  exulted  in  the  security  and  certahity  of  the  impend- 
in;^  blow — while  d.irkness,  and  silence,  and  mystery,  were  invok- 
ed to  assist  at  the  sacrifice.  The  simple  fact  was  all  they  chose 
you  should  behold ;  from  that  only  were  you  to  acf|uaint  your- 
selves with  the  nature  of  i  is  offence.  Shrouding  themselves  in 
secrecy,  and  confiding  in  tueir  concealment,  they  have  already 
(but  I  trust  vainly)  anticipated  their  triumph  and  justification  ia 
your  verdict.  Nor  is  t.iis  all,  gentlemen  ;  they  have  tortured 
the  purest  affections  of  the  heart  into  unwilling  instruments  of 
persecution.  They  have  violated  the  sanctuary  of  fiiendsliip  ; 
they  have  penetrated  its  hallowed  recesses ;  they  have  dragged 
fortii  the  friends  of  his  bosom,  those  ''  life  keys"  of  social  in- 
tercourse :  they  have  wrung^  from  them  his  unsuspecting  con- 
lidings,  and  compelled  them  to  be  reluctant  engines  in  the  hands 
of  !.is  oppressors.  Yes,  gentlemen,  they  have  sought  to  sur* 
prise  their  prey  in  his  unguarded  liours  ;  his  hours  of  social  in- 
tercourse ;  when  the  heart  opens  spontaneously,  and  reposes  its 
dearest  secrets  in  the  bosom  of  ii iendship.  Is  not  this  ungene- 
rous ?  Is  it  not  persecuting  ?  Has  he  not  just  cause  to  complahx 
of  so  rigorous,  so  cruel  a  procedure  ?  Fortunately,  however,  foi' 
the  cause  ot  outraged  friendsiiip,  the  artifice  has  recoiled  on  the 
heads  of  its  contrivers.  It  has  placed  colonel  Smitli  on  the  ele- 
vated ground,  on  which  alone  he  was  ambitious  oi  standing. — 
Indignant  tiiough  he  must  have  felt,  on  beholding  the  conipa- 
nions  of  his  soul,  dragged  forth  as  accusing  witnesses  against 
him ;  still  he  triumphed  in  the  confidence,  that  their  evidence 
could  only  tend  to  establish  the  purity  of  his  motives,  the  cor- 
rectness of  his  views.  The  more  tiiey  have  exposed  his  confi- 
dential conversations,  the  more  have  they  furnished  satisfactory 
and  convincing  proofs  of  his  innocence. 

Do  not  mistake  me  gentlemen  ;  I  would  not  claim  for  my 
client  your  commiseration.  Injured  though  he  is  in  the  ex- 
treme ;  assaiieti  in  the  tenderest  points,  w  h.ere,  as  a  man  of  feel- 
ing and  a  man  of  honor^  he  is  most  susceptible  j  yet  1  should 
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c!egrade  him  in  his  own  estimation,  were  T  to  seek  his  acqiiittai 
on  any  p"incipie,  but  tiiat  of  justice;  and  justice  too,  racasui'ed. 
by  law  ;  but  not  entangled  in  nets  of  f;;rni,  nor  perplexed  by 
cobweb  rules. 

Never  perhaps  did  man  under  similar  circumstances,  exhibit 
more  equanimity  of  miad.  Throughout  the  wnole  of  this  sin:4U- 
lar  prosecution,  from  its  commencement  uiitil  its  present  stag;e, 
he  has  continued  serene  and  undisturbed.  When  thrust  by  the 
hand  of  power  from  an  oiEce  honourable  and  lucrative  ;  an  office 
essential  to  his  support,  he  disdained  to  murmur  or  compl. an  ; 
he  felt  tiie  blow  most  deeply,  but  sustained  it  with  manly  f  jrti- 
tude  ;  for  iie  '^iiew  it  was  unmerited.  Waen  arrai<;*ned  at  the 
bar  as  a  crirninal,  stroni^  in  tae  rectitude  of  iiis  views,  he  was 
still  unmoved.  Whtn  forced  upon  tiis  trial,  on  the  application 
cf  the  public  prosecutor,  under  circumstances  of  unusual  seve- 
ritv,  and  oecuiiar  hardship  ;  his  counsel,  sympathizing  in  the 
crilical  situation  of  their  client,  were  alarmed  for  the  event  ;  he 
continued  calm  and  cheerful,  for  in  your  verdict  he  anticipated  a 
■proud  consolation.  He  has  been  before  your  eyes  durin-;  the 
Wiiole  pro^^ress  of  this  trial ;  and  you  have  witnessed  the  hrm- 
wess  and  dignity,  v/  lich  extorts  fro.n  me  these  expressions  of 
admiration.  If,  however,  his  anticipation  of  an  iTtonouruble  ac- 
quitted should  suiTer  disappointment  ;  if  mistaken  and  ri;^id  prin- 
ciples of  law  shauid  compel  you  to  pronounce  him  guilty :  evei;i 
th  en,  the  puiiisament  tiiat  will  await  aim,  and  the  penury  which 
Tniv  follow  to  ais  dearest  connections,  will  not  appal  his  mind. 
T.-at  spirit  v/  Tich  has  nitherto  sustained  him,  vviil  not  be  brolien. 
He  may  feel  tnat  he  is  the  victim  of  perHdy,  a  sacrifice  at  the 
,  shrine  of  unfeeling  and  iniquitous  policy ;  but  his  bosom  will  re- 
Ri  '.1-1  un wounded  by  t>.ie  stings  of  self  reproach  ;  his  heart  untor- 
tured  by  the  secret  upbr.ddin>;3  of  guilt.  Happy  for  those  who 
seek  nis  ruin,  could  they  boast  of  the  same  consohition  !  Rut 
success  svouid  impart  little  pleasure  to  minds  corroded  by  re- 
morse ;  and  conicience  would  mingle  bitter  monitions  in  the  cup 
of  taeir  rejoicings. 

Gentleaisn,  the  cause  before  you  is  of  the  highest  importance. 
It  involves  tne  discussioii  of  a  doctrine,  in  which  we  are  all  deeply 
interested.  Tne  community  loo.^  to  your  decision  with  uncom- 
mon anxiety.  They  expect  from  you  a  verdict,  confirming  a 
])rinciple  of  law,  important  to  personal  safety  and  freedom. — 
Tney  consider  you  as  a  triounal,  interposing  its  protecting  bar- 
riers against  official  oppression,  however  masked  by  legal  forms, 
or  disguised  by  judicial  ceremonies. 

You,  gentlemen,  are  constitutionally  the  judges,  in  criminal 
cases*  both  of  law  and  of  fact.  This  is  the  vital  principle  of  our 
criminal  code,  and  is  acknowledged  as  the  invigorating  spirit  of 
life  and  iioerty,  in  the  common  law  of  England.  There  was  a 
time,   hov/ever,  in  the  history  of  English  jurisprudence,  whco 
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tills  principle  was  so  shackled  l)y  the  IkukI  of  power  in  state  pro- 
secutions, aS  to  be  obstructed  in  its  operations  und  deprived  of 
its  beneficial  effects.  yJ  thnr,  when  tlie  crown  could  sint^Ie  out 
its  victim,  and  interdict  all  exoneratinji:  testin;ony  from  the  ob- 
ject of  its  caprice  or  its  vengeance.  Wl.en  judi^es,  those  dieni- 
fied  expounders  of  the  law,  tiose  guardians  oi  private  rights  r.nd 
public  safety,  could  warp  the  lules  of  evidence  lor  the  convenient 
suppression  of  trutti,  and  become  the  ])artizcais,  or  rather  the 
tools  of  those  wIjo  created  them.  77urr  ivat,  a  finwy  when  coun- 
sel sliruiik  from  their  duty,  hesitated  in  supporting  with  miiily 
indepjndencc  the  cause  or  the  oppressed,  and  tamely  submitted 
to  be  brow-beaten  by  a  tim, -servini^,  court.  Yes,  irentleiiien, 
there  was  a  time  too^  wnen  juries  became  accomplices  in  tf.is 
scheme  of  oppression  ;  forgot  the  duties  of  tl.'eir  iiisi  h  station  ; 
yielded  up  their  riglits  to  t!;ratify  the  tyrannical  views  of  the 
crown,  and  surrendered  th.eir  judgments  to  tlie  (iictatoriai  opi- 
nions of  an  obedient  and  courtly  judrj^e.  A  period  such  as  this 
could  not  long  continue  :  tl  e  nation  arose,  mi'^hty  ir.  its  justice  ; 
the  offended  laws  were  vindicated,  and  the  revolution  hi  Er4>hind 
restored — to  jurors  their  invaluable  rights — to  Englishmen,  the 
t^rand  bulwark  of  their  personal  liberty. 

God  forbid,  that  these  remarks  should  be  applicable  to  our  own 
government,  or  characterize  its  tribunals  :  wisdom,  however,  may 
be  learned  from  the  history  of  otner  nations,  and  caution,  from  a 
knowledge  of  the  rocks,  on  which  they  have  been  w^recked. — 
State  Jirosecutions  pecuii^riy  demand  your  jealous  vigilance :  in 
those,  of  all  others,  the  jury  sliould  be  acquainted  \^  ith  every 
feature  and  complection  of  tiie  offence.  They  should  feel  the 
aw.ul  responsibility  of  their  situation.  While  careful  to  preserve 
the  operations  of  the  law  inviolate ;  while  prompt  to  punish  any 
trespass  against  the  auth.ority  or  dignity  of  their  governn)ent ; 
they  should  be  ea'vle-tyed  in  their  judgment,  lest  by  the  duplicity 
of  a  feeble,  but  oppressive  executive,  they  might  be  refused  a 
knowledge  of  the  whole  truth,  and  be  made  the  passive  instru- 
ments of  successful  persecution. 

A  jury  completely  on  their  guard  against  the  machinations 
of  power  or  party,  unbiassed  in  their  judgments,  invincible  in 
their  integrity,  will  always  remain  the  dignified  supporters  of 
public  justice,  the  firm  paik^ciium  of  private  safety.  In  vain  may 
a  pusillanimous  executive  seek  to  cast  the  opprobium  of  its  un- 
:vvorthy  or  ill  advised  projects,  on  the  head  of  an  unoiifending  in- 
dividual. In  vain  may  it  attempt,  under  tr.e  specious  semblance 
of  justice,  to  appease  the  injured  laws  and  insulted  digi>ity  of  its 
country,  by  immolating  the  innocent  as  a  peace  cfi'ering.  In 
vain  may  governmental  judges  pronounce  venal  decrees  in  our 
forums.  You,  genilemen,  rise  up,  ii;llexibie  in  right,  omnipotent 
in  justice,  to  protect  the  innocent,  to  shelter  the  persecuted,  and 
to  check  the  aggressions  of  unprincipled  authority. 
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In  this  countty,  j^entlemen,  we  have  nothins"  to  fear  from  the 
op'^n  exercise  of  lawless  pov.'er,  or  the  conspicuous  tyranny  of 
official  oppression  :  these  evils  would  be  too  manifest  to  pdss 
unnoticed,  and  would  only  be  noticed  to  be  avoided  or  destroyed. 
The  c^-enius  of  our  revolution  does  not  slumber  m  oblivion.  That 
spirit,  which  once  inspired  us  with  the  intrepid  resolution  of  as- 
serting our  rig-hts,  must  render  us  firm  in  maintaining-  them  ; 
must  ever  animate  us  to  ]:>rostrate  the  public  invader  of  our  lib- 
erties ;  and  to  hurl  down  vengeance  on  rim,  who  should  seek  to 
erect  a  tyranny  in  our  country.  No,  .gentlemen,  open  violence  is 
not  to  be  di'-.Mded  ;  it  is  tiiat  insidious  power,  which  shall  assail 
p;-^3onal  freedom  under  the  dissembiin,;^  garb  of  constitutional 
duty  :  which  shall  insinuate  itself  into  our  courts,  and  veil  its  ne- 
faiious  designs  in  the  forms  of  legal  proceedings  :  which  shall 
enter,  with  sacrilegious  craft,  into  the  Jiallowed  temple  of  justice, 
and  make  the  testimonial  rules  of  law  subservient  to  its  purpo- 
ses. Yes,  gentlemen,  tliat  power,  -which  thus  moves  in  clouds 
and  darkness,  and  approaches  us,  disguised  in  the  sacred  mantle 
of  truth  and  justice,  is  alone  to  be  apprehencied  ;  to  be  watched 
wit'i  the  most  unceasing  vigilance.  That  implicit  confidence, 
which  we  L*re  accustomed  to  place  in  the  men  appointed  to  pre- 
side over  our  safety  ;  that  veneration,  with  w- hich  we  are  accus- 
tomed to  regard  tne  insututes  and  laws  of  our  country,  as  all  po* 
tent  to  protect,  may  strangely  operate  against  our  rights  and  our 
interests.  Lulled  by  an  honest,  tiiough  incautious  security,  ju- 
rors may  be  found  sleeping  on  the  post  of  danger,  when  the  in- 
sidious enemy  shall  lay  in  ambush ;  and  victim  on  victim  may 
ascribe  their  destruction,  to  the  inactivity  of  those  in  whom  they 
confided  for  protecuon. 

Gentlemen  ;  I  repeat  to  you,  and  I  repeat  it  with  confidence, 
that  you  have  a  con-ititutional  Lgal  right  to  judge  of  tltt  law  and 
thr  fact  in  criminal  cases  ;  and  before  I  conclude  the  defence  in 
this  cause,  I  trust  I  shall  convince  you,  that  it  is  a  right  fit  and 
im/wrtant  to  be  exercised  on  this  occadon. 

However  satisfactory,  gentlemen,  tlie  general  reasoning  may 
appear  on  this  question,  yet  I  v.ish  not  to  quit  the  argument, 
whilst  I  am  able  to  remove  any  possible  doubt,  by  a  reference  to 
cases  of  acknowledged  authoiity.  In  a  cause  of  less  moment,  I 
should  apologise  for  this  trespass  on  your  attention  ;  but  in  a 
cause  of  such  general  concern,  and  so  peculiarly  eventful  to  my 
client,  I  confide  fully  in  your  patience,  w^iile  I  inciulge  in  addi- 
tional references  to  our  law  books  ;  or  perhaps  repeat  and  extend 
the  ideas  already  suggested  by  my  associated  friend. 

Gentlemen,  I  wish  the  justness  and  legality  of  the  principle 
to  be  fixed  in  your  minds,  immutable  as  the  verdict  you  are  about 
to  render.  I  do  not  pretend  to  conceal  from  you,  that  on  tlie  ap- 
plication of  tins  principle,  tiie  acquitt.d  of  coi.  SmJt!'  is  to  de- 
pend ;  and  on  your  exclusive  judgment  of  the  l«iw,  which  arises 


a 


WILLIAM  S.  SMITH.  17 


on  the  flicts  existing  in  this  case,  he  solely  reposes  his  hopes  and 
coniidence. 

The  first  authority  which  I  shall  read,  is  contained  in  the 
case  of  the  dean  of  St.  Asaph,  in  the  repoit  of  Stockdult's  tt  iai, 
pa.^e  124.  The  dean  of  St,  Asaph  had  been  indicted  for  a  iibel, 
and  on  the  trial  the  jury  were  charged,  that  tiiey  were  bound  to 
convict,  on  proof  of  the  publication,  and  of  the  meaning  impi:tcd 
to  it  by  the  innuendoes  on  record,  however  innocent  or  meritorious 
they  might  consider  the  matter  publislied.  Upon  this  charge 
the  difendant  was  convicted.  A  motion  is  made  for  a  new  trial ; 
on  vv.iich  motion  the  rights  of  jurors  are  considered  and  vindi- 
cated by  the  splendid  talents  of  Mr.  Erskine ;  in  opposition  to 
wiiom  an  advocate,  equally  eminent  at  the  English  bar,  appears 
as  the  counsel  for  the  crown.  'I'o  the  admissions  of  that  crown 
lawyer,  I  would  direct  your  attention.  I  shall  also  take  the  fibcrty 
of  reading  to  you  the  observations  of  the  present  lord  chancellor 
of  England  ;  since,  however  unsuccessful  at  the  moment,  his  ar- 
gument finally  triumphed :  and  the  British  parliament,  by  a  de- 
claratory law,  asserted  the  right  of  a  jury  to  judge  and  decide  on 
the  wl^ole  matter.    "  Looking  buck,"  says  he,  "  upon  tiie  aiuicnt 

constitution,  and  examining  with  painful  research  the  original 
"  jurisdiction  of  the  country,  I  am  utterly  at  a  loss  to  imagine, 
"  from  what  sources  these  novel  limitations  of  the  rights  of  juries 
"  are  derived — even  the  bar  is  not  yet  trained  to  the  discipline 
<<  of  them.  My  learned  friend,  Mr.  Bearcroft-  solemnly  abjui-es 
"  them.  He  regrets  to-day  wliat  he  avowed  at  the  trial,  and 
"  is  even  jealous  of  the  imputation  of  having  meant  less  than 
"  he  expresses  ;  for,  when  speaking  tliis  morning  of  the  Tight  of 
"  the  jury  to  judge  of  the  whole  charge,  your  lordship  corrected/ 
^'  his  expression,  by  telling  him  he  UiCant  the  fioiver  not  the 
«  rights  he  caught  instantly  at  your  words ;  disavowed  your  ex- 
«  planation,  and  with  a  consistency  wi.ich  does  him  honour,  de- 
"  clared  his  adherence  to  his  original  admission  in  its  full  and 
"  obvious  extent." 

"  /  did  not  msan^'*  said  he,  "  merely  to  acknoivledge  that  the 
*'  jury  have  the  iio%ver^for  their  fiotver  no  body  ever  doubted,  and 
"  if  ci  judge  was  to  tell  them  they  had  it  not,  they  would  only  have 
<'  to  laugh  at  him  and  convince  him  of  his  e^^ror,  by  finding  a  gene- 
''  ral  verdict,  which  must  be  recorded.  I  meant  therefore  to  consi* 
"  der  it  as  a  right,  an  important  firivilege,  and  of  great  value  to 
"  the  constitution^  How  honourable  indeed  to  Mr.  Bearcroft 
was  this  language  ;  the  zeal  of  the  prosecutor  is  lost  in  his  honest 
attachment  to  the  laws  and  constitution  of  his  country. 

Again — the  writers  on  the  piinciples  of  the  common  law  all 
\inite  in  the  same  doctrine.  Justice  Blackstone,  in  his  celebrated 
Commentaries,  speaking  of  the  nature  of  trials  by  jury,  thus  ex- 
presses himself :  "  But  it  holds  much  stronger  in  criminal  cases  ; 
"  since  in  times  of  difficulty  and  danger,  more  is  to  be  appre- 
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«  bended  from  the  violence  and  partiality  of  judges,  appointed  by 
"  the  crown,  in  s'aits  between  the  kiiig  and  the  subject,  t:  an  iD> 
"  disputes  between  one  individual  and  another,  to  settle  the 
^  boundaries  of  private  propeity.  Our  laws  have  therefore  wisey 
"  placed  this  strong  and  two-fold  barrier  of  a  presentment  and 
"  trial  by  jury,  between  the  liberties  of  t'h.e  people  and  the  pre- 
"  rogatives  of  the  crown.  Without  this  barrier,  justices  of  oyer 
"  and  terminer,  named  by  the  crown,  as  in  France  or  in  Turkey, 
"  might  imprison,  dispatch  or  exile  any  man,  who  was  obnoxious 
"  to  government,  by  an  instant  declaration  that  such  was  ti^eir 
"  will  and  pleasure  :  So  that  the  liberties  of  England  cannot  but 
"  subsist,  so- long  as  tius  palladium  remains  sacred  and  inviolate, 
«  not  only  from  all  open  attacks,  which  none  will  be  so  harciy  as 
"  to  make,  but  also  from  all  secirt  machinations,  which  mu)  saj> 
"  and  undermine  it." 

I  shall  not  detain  you,  gentlem.en,  by  reading  any  more  cases 
in  support  of  this  part  of  tiie  subject;  but  I  cannot  leave  this 
passage  from  Blackstone  without  bestov/ing  on  it  a  few  remarks.. 
The  learned  juckre  grounds  his  high  estimation  of  trial  by  juiyy 
on  its  great  security  against  the  courtly  disposition  of  the  bench, 
Tiie  judges  being  nominated  by  government,  selected  perhaps  lor 
an  oilice,  to  wl;ich  tlicir  talents  and  acquirements  aflorded  tiiem 
no  claim ;  placed  there  oidy  in  confornnty  to  a  system  of  favour- 
itism and  party  promotion  ;  he  apprehends  that  their  gratitude 
W(^\ld  be  in  proportion  to  their  ovv-n  demerits,  and  they  would  be- 
come obsequious  tools  of  the  power  that  ciotiies  them  with  au- 
thority. Tne  grand  barrier  against  the  oppression  of  the  crown, 
exerrised  through  these  convenient  organs,  is  the  trial,  says  he, 
by  jury. 

Let  it  then,  I  beseech  you  gentlemen,  be  preserved  inviolate 
while  in  your  keeping  ;  for  in  tl.is  country  it  is  susceptible  of  the 
same  abuses.  Protect  it  against  all  secret  machinations,  which 
may  *'  sap  and  undermine  it ;"  make  a  noble  stand  in  this  mo- 
mjntous  cause ;  where,  for  the  tirst  time,  an  American  jury  is 
attempted  to  be  inade  tiie  instrument  of  executive  persecution  i 
Frown  on  the  man,  who  shall  have  the  hardihood  to  assail  this 
"  puiiaciium  of  American  libeity,"  and  render  a  verc'.ict  chat  shall 
conL-r  honour  on  yourselves — serve  as  an  admonition  to  future 
administrations,  and  afford  to  jurors  a  bright  example,  worthy 
tlieir  applause  and  imitation. 

Gentleman,  I  have  tiais,  I  hope,  established  my  first  position 
to  your  entire  satisfaction ;  and  in  a  manner  not  to  be  moved,  I 
trust,  by  the  great  talents  and  ingenuity  opposed  to  us.  I  have 
still,  however,  to  discuss  your  further  rights  as  connected  with  this 
part  of  the  cause  ;  and  to  sivow  you  on  what  ground  your  judg- 
ments are  to  be  exercised  and  your  verdict  given. 

You  are  to  render  your  verdict  according  to  evidence — Eut 
what  is  evidence  ?  It  must  be  that  proof  of  guilt,  which  shall  satisr* 
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ly  your  judgments.  Are  you  conchided  tnerely  by  tne  oaths  of 
TV'UiK-sses  produced  before  you  ?  If  so,  innocence  may  become 
thj  prey  of  f.dsehood  and  perjury  !  Are  you  limited  to  conclu- 
si;nr,  drawn  from  mere  testimony  admitted  by  the  court?  If  so, 
h.t'i  of  vour  value  is  lost — You  arc  no  Ioniser  a  barrier  between 
th.  arl}itrary  mandates  of  a  court  and  the  lihei-ty  of  the  citizen. 
No  ;renMen>en,  tl.ere  is  one  Ss)ecies  of  testimony,  which  no  exe- 
cuiive  can  interdict,  no  rule  of  law  suppress.  Testimony,  resting- 
in  your  own  knowledij^e  ;  collected  from  f^tcts  of  |Xil)lic  notoriety, 
and  acquired  from  the  ofTicial  documents  of  our  own  government ; 
"Wj  ic;i,  like  the  pages  of  history  are  ever  to  be  consulted  as  evi- 
dence of  political  occurrences.  Authorities  have  already  been 
citjd  in  support  of  ti>is  doctrine:  I  shall  not  multiply  thern,  hut 
•vvili  refer  you  to  one,  as  a  practical  iilustration  of  tlie  principle  in 
a  case  very  parallel  to  the  present. 

You  have  all  doubtless  heard  of  the  impeachment  of  Vv  arreB 
Hastin^.^s  :  a  trial  managed  by  men  of  the  first  rank  and  abilities, 
and  which  provoked  the  most  sublime  display  of  accusing  elo- 
qu-nce,  ever  recorded  in  the  annals  of  history.  It  was  an  accu- 
sation preferred  by  the  commons  of  Great  Britain,  and  the  trial 
"Was  CO  1 '.ucted  under  their  immediate  auspices.  The  passions 
of  tiiv.'  community  were  in'isted,  and  torrents  of  abuse  daily  pour- 
ed forth  in  the  pul^Iic  prints,  against  this  insulated  indivifhral. — 
Wiiilst  they  exaggerated  his  faults,  they  teemed  with  the  plau- 
dits of  ..is  accusers.  At  t!us  time  a  pampliiet  appeart-d,  entitled 
"  A  View  of  the  principal  Charges  ag-'unst  Warren  Hastings," 
intending  to  neutralize  popular  feeling,  and  to  restore  public  jus- 
tice to  its  even  and  impartial  course.  Rlany  of  the  remarks 
ccrtitained  in  tke  work,  though  essential  to  its  object  and  intentions, 
reflected  pointedly  on  the  pi'oceedings  of  the  house  of  commons. 
It  gave  a  history  of  t;ic  cause  and  manner  of  ir.stituting  the  im- 
peachment. The  commons  felt  their  dignity  insulted  by  the 
publication ;  and  in  compliance  with  their  orders,  the  attorney- 
general  iiled  an  information  for  a  libel  against  Mr.  Stockdale,  the 
bookseller.  Triis,  gentlemen,  is  a  brief  sketch  of  the  nature  of 
the  prosecution  against  Mr.  Stockdale,  and  will  enable  you  better 
to  comprehend  its  application  to  the  present  case.  On  the  tiial, 
the  publication  was  admitted,  and  no  testimony  was  oiTered  in 
court,  in  favour  of  the  defendant :  but  Mr.  Erskine  was  his  de- 
fender, and  no  man  ever  better  understood  the  province  of  a  jury. 
He  vindicates  his  client,  on  the  ground  of  "  remissness  of  the  com- 
^'  mons,  Tj/io  were  tke  firosecutors  of  the  informanon^^  in  permit- 
ting the  charges  against  Mr.  llastingi  to  become  the  topic  of 
newspaper  disquisition.  "  Had  the  commons,  therefore,"  says 
he,  "  by  their  higii,  necessary,  and  legal  privileges,  have  kept 
*'•  the  public  aloof  from  all  canvass  of  their  proceedings,  by  an 
<'  early  punishment  of  printers,  wr.o,  wltiiout  reserve  or  secrecy, 
'-'  sent  out  the  charges  into  the  world  from  a  thousand  presses  in 
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<■*  every  form  of  publication  ;  they  "would  have  stood  upon  ground 
"  to-day,  from  whence  no  argument  of  policy  or  justice  could 
"  have  removed  them."  These  assertions  Were  not  verified  by 
any  testimony  produced  in  court,  but  the  jury  are  told,  and  le- 
gally told,  "  tiiey  have  the  right  to  take  judicial  notice  of  these 
"  matters,  without  the  proof  of  them  by  witnesses;  for  jurors 
"  may  not  only  without  evidence  found  their  verdicts  on  facts 
"  that  are  notorious,  but  upon  w  hat  they  knew  privately  them- 
"  selves,  after  revealini^  it  upon  oath  to  one  another."  Let  it  not 
be  replied,  t!  at  this  was  the  argument  of  counsel,  for  it  received 
tlie  tacit  acquiesence  of  the  judge.  Lord  Kenyon  :  than  w  hom  a 
more  strict  adherer  to  technical  rules,  never  presided  in  a  court 
of  common  law.  The  jury,  faithful  to  the  discharge  of  their 
duty,  inquire  into  the  miotives  of  Mr.  Stockdaie,  and  they  are 
found  iiorourabie — -They  scrutinize  the  conduct  of  his  accusers — 
it  is  considered  unjustifiable  and  unworthy — they  refuse  to  pro- 
stitute theirjudgnientto  the  purposes  of  persecution — they  found 
their  opinions  on  facts  of  public  notoriety,  and  they  render  a  ver- 
dict of  not  guilty. 

Gentlemen,  w-e  offered  to  prove  in  this  cause,  by  the  m.essage 
of  the  president,  that  Spain  had  commenced  war  against  the 
United  States.  The  testUTiony  was  rejected  by  tlie  court.  This 
rejection,  however,  occasioned  me  no  alarm,  for  I  could  not 
"believe  that  you  were  so  i  jnorant  of  the  political  situation  of  your 
Country,  at  the  time  mentioned  in  the  indictment,  as  not  to  be 
already  possessed  of  this  ground  of  our  defence.  We  would, 
not  with  standing,  have  preferred,  that  this  article  of  evidence 
sliould  have  been  submitted,  as  Me  were  desirous  it  should  re- 
ceive the  most  scrupulous  examination.  Indeed,  you  must  have 
rem.u'ked  through  the  whole  course  of  this  trial,  our  solicitude  to 
ofter  every  circumstance,  however  minute,  that  was  in  any  wise 
connected  wit'n  the  transaction.  We  wished  to  conceal  nothing — 
to  dis;2;uise  nothing :  we  early  abjured  all  mystery,  and  sought 
only  to  expose  to  you  the  naked  truth. 

I  cannot  dismiss  the  trial  of  Stockdaie,  without  comparing  it 
"vvith  the  one  now  before  you,  and  directing  your  attention  to 
the  prominent  features  of  each.  The  Commons  of  Great 
Britain,  one  of  th.e  branches  of  its  government,  by  their  remiss- 
ness occasion  the  offence  charged  against  Mr.  Stockdaie,  and 
they  order  his  prosecution.  The  president  of  the  United  States 
countenanced,  or  at  least  connived  at  general  Miranda's  expedi- 
tion, and  caused  the  ofienceto  be  perpetrated,  and  he — even  HE, 
orders  this  prosecution  I  A  parallel  not  less  true  than  disgraceful. 
Continue  it,  1  beseech  you  unto  the  end.  Be  you,  likewise  re- 
solved and  undaunted  in  your  duty,  and  the  world  shall  read  in 
your  verdict  another  eulogy  on  that  inestimable  pri\  ilege,  trial 
by  jury.  I  shall  trouble  you  ^vith  one  more  authority  connected 
-vith  this  branch  of  the  argument.     1  Trial  per  pais  bo2,    «  The 


WILLIAM  S.  SMITH.  181 


•  jury  may  ^ive  a  verdict  without  testimony  or  ac:ainst  testimo- 

•  nionv,  when  they  themselves  have  coc^r.iz.incc  of  tiie  fact." 

-  Gentlemen,  I  have  yet  one  more  proposition  to  maintain,  be- 
fore I  consider  the   law  and  the    fact  in  this  cause  ;  and  it  is  a 
proposition  nearly   allied  to  a  correct   view  of  your  duty,  and 
your  powers.     From  ti^e  mode  pursued  by  the  district  attorney 
in  conductini^  this  trial,  I  am  authorised  to  tl;ink  he  will  endea- 
vor toconfuieyou  to  tlie  mere  allei^ations  in  the  indictment,  and 
to  pLTsuade  you,  that  you  are  to  delibi;rate  and  decide  on  those 
facts  only,  wl.ich  are  Jormalhi  stated  on  the  record.     Here  again 
we  s-iall  be  at  issue.     There  is  no  such  limitation  to  your  in- 
quiiies  ;  if  there  was,  you  would  no  longer  be  judges  of  the 
criiuinality  of  actions.     I   shall  not  trespass  upon  your  time  any 
farther  in  this  part  of  the  cause,  excepting-  only  to  read  this  prin- 
ciple accurately  stated.     "  When  a  bill  of  indictment  is   found, 
"  or  an  information    filed,  chargin;^  any  crime  or  misdemeanor 
"  known  to  the  law  of  En;2;land,  and  the  party  accused  puts  him- 
"  self  upon  the  country,  by   pleading  the    g-eneral    issue,  not 
"  p;uilty,  the    jury  are   gmeralln  charged  v;ith   his  deliverance 
"  from  ttiat  a-imr,  and  f^pwcially  from   the   fact  or  facts,  in   the 
"  commission  of  w:uch,  the  i-iuictment  or  information   charges 
"  the  crime  to  consist."     In  iliustration  of  tliis  principle,  I  men- 
tion the  instance  of  murder,  by  kiilint^  another  in  a  duei■^-nothing 
can   be  clearer  than  that,   according  to   the  decisions  of  our  law 
books,  any  man  who  kills  another  in  a  duel  is  guilty  of  murder  ; 
yet  instances  are  rare  indeed  where  conviction  has  followed  the 
offence.     The  facts  charged  may  be  proved  ;  but  jurors  invaria- 
bly examine  into  all  t'le  circumstances,  judge  of  the  crime  at 
large,  and,  unless  unfair   practices  have  been  used,  acquit  the 
accused  or  mitigate  the  offence  into  a  species  of  homicide  not 
capital — that  of  manslaughter.     I  beg  I  may  not  be  considered  as 
the  advocate  of  the  duellist.     The   manners  and  customs  of  the 
age  cannot  be  admitted  as  an  apology  for  an  offence  so  dangerous 
to  society,  so  obnoxious  to  morality  and  religion,  and  oftentimes 
so  fatal  to  the  welfare  and  happiness  of  families.    I  merely  give 
you  the  law  and  tlie  practice  on  this  subject,  as  apt  illustrations 
of  the  powers  belonging  to  juries.     I  finish  then  with  remarking, 
that  your  verdict  is  not  to  be  a  mere  answer  to  the  charges  stated 
in  the  indictment :  even  if  these  charges  are  proved,  you  arestiil 
to  determine  whether,  under  all  the  circumstances  of  the  case, 
they  constitute  crime. 

I  believe,  gentlemen,  v/e  are  now  prepared  to  enter  into  the 
testimony  arising  out  of  this  cause  ;  having,  I  trust,  fully  pos- 
sessed you  of  the  general  principles  of  law  wliich  invest  you  with 
your  povv'ers.  Before  I  finish  my  remarks  you  will  perceive,  that 
the  applications  of  tliese  principles  embrac'e  the  merits  of  the 
present  prosecution.  I  shall  nov/  state  two  general  questions  for 
♦/our  deliberation,  when  considering  the  facts  legally  before  you. 
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and  the  law  arising  on  them.  First — whetlier  the  facts  char^^ed 
In  the  indictment  have  bc^en  proved — and  secondly,  if  pro\ed, 
whrther  the  defendant  has  committed  a  crime  against  the 
statute. 

Before  I  proceed,  allow  me  to  remind  you  that  colonel  Smith 
is  indicted  under  a  particular  statute,  and  that  the  evidence  must 
bring  the  offence  expressly  within  tiie  act,  otherv/ise  the  indict- 
ment is  unsupported.  The  counsel  for  the  prosecution  have  al- 
ready occasiouaiiy  indulged  in  remirks,  tending  to  evince  tJiat 
the  character  of  t^.is  expedition  was  piratical — "  for  even  ad- 
"  mitting,"  say  they,  "  that  war  existed  between  Spain  and  the 
*'  United  States,  no  citizen  could  carry  on  a  miaLary  enterprise, 
"  unless  regularly  commissioned."  This  topic  of  declamation 
v,'i\\  probably  be  repeated  to  you.  I  call  it  declamation,  for  it  is 
inapplicable  to  the  issue.  Your  inqui.ies  are  limited  to  the  5th 
section 'of  the  act,  which  has  already  been  read  ;  your  field  of 
deliberation  is  there  clearly  marked  out  and  defined  ;  nor  are  you 
permitted  to  wander  beyond  its  precincts,  for  the  purposes  of  con- 
viction. I  must  also  remind  you,  that  tins  is  a  penal  statute,  and 
is  to  be  strictly  construed;  and  that  the  defendant  must  be  brought 
within  its  very  letter.  The  rule  accurately  stated  declares,  "  that 
*'  penal  statutes  are  to  be  taken  stiictly  against  the  defendant, 
*'  but  are  largely  and  liberally  to  be  expou)ided  in  bis  favour."— 
This  principle  of  construction  is  found  hi  all  our  law  books,  and 
is  considered  as  one  of  the  axion)s  of  our  law.  It  is  illustrated  by 
many  cases  in  our  books  of  reports :  thus  in  1  Leach,  123,  a 
man  was  indicted  for  stealing  a  cow,  in  direct  violation  of  a  sta- 
tute, which  made  the  offence  a  felony.  Fortunately,  however, 
for  tiie  culprit,  it  turned  out  that  the  animal  had  never  had  a  calf, 
and  that  circumstance  being  necessary  to  constitute  it  a  cow,  it 
was  merely  what  farmers  call  a  heifer.  The  court  declared  that 
the  prisoner  was  not  within  the  letter  of  the  statute- 

To  prevent  the  application  of  the  strict  rule  of  construction  on 
this  statute,  much  has  been  said  about  its  being  a  declaratory  act. 
Adniiiting  this  for  the  sake  of  argument,  yet  a  declaratory  law, 
imposing  a  penalty,  is  to  be  construed  equally  strict  with  any 
other  penal  statute,  "6?/  reason  of  the  penalty.'"  If  the  statute  is 
merely  declaratory,  the  party  could  have  been  indicted  at  com- 
2Tnion  law,  of  which  the  statute  would  have  been  produced  as  evi- 
dence— the  punishment  in  such  case  would  have  been  discretion- 
ary, and  not  the  statute  punishment.  But  when  the  public 
prosecutor  seeks  to  enforce  the  penalty  inflicted  by  the  statute, 
every  rule  of  construction  applicable  to  the  ordinary  case  of  a  pe- 
nal statute,  is  rigidly  to  be  adopted.  Waving,  however,  all  fur- 
ther discussion  of  these  principles,  let  us  attend  to  the  indict- 
ment and  li-c  evidence  given  in  its  support. 

The  first  counts  in  the  indictment  are  for  beginning  and  setting 
'"n  foot  a  military  enterprise :  suificient  would  it  be  for  me  lo  cb^ 
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strx'e,  that  no  evidence  has  been  ofilret!  to  shew  clearly  ^vbo  first 
be.^un  or  set  on  loot  tliis  enterprise— lor  on  tliis  poitit  not  a  slui- 
dow  of  doubt  must  be  sulllivd  to  rest — the  oriji^in  ol'  the  plan 
must  be  incontestibly  fixed  on  colonel  Smith,  beiore  he  can  be 
convicted  on  these  chari^eshi  the  indictment.  1  Ltach,  13.  Rich- 
ardson's case.  Two  men  are  indicted  for  an  oHence,  the  pi  oof 
is  satisfactory  that  one  of  the  two  is  g'uilty,  but  the  jury  cannot 
diitiui^uisii  which— they  must  acquit  them  both. 

W'as  this  enterprise  begun,  or  set  on  foot,  by  the  part  which 
colonel  Smith  took  in  it,  after  general  Miranda  returned  from 
WasliiiiL^ton  ?  No— its  origin  was  of  a  much  earlier  date  :  it  l.ad 
been  long  before  conceived  by  general  Miranda  :  it  was  the  pri- 
mary object  of  his  visit  to  the  United  States,  and  his  intentions 
were  fully  imparted  to  our  government.  He  goes  to  Washing- 
ton ;  his  reception  there  is  by  r.o  means  calculated  either  to  chill 
his  iiopes  or  damp  .lis  ardour;  on  tlie  contrary,  it  encourages  him 
to  commence  forthwith  his  plan  of  operations.  Then,  and  there, 
at  the  city  of  Was/iiu^ton^  by  Miriuida  and  his  accessaries,  may 
the  enterprise  be  fairly  considered  as  begun  and  set  on  foot  in  the 
United  States — so  much  for  tlds  charge.  The  next  in  coiu'se  is, 
for  providing  and  preparing  the  means.  The  means  specified  in 
the  indictment  are  tlurty  men,  and  three  hundred  dollars.  The 
money  here  mentioned  v/as  the  pay  or  wages  of  the  men  ;  so  tliat 
in  fact  t!ie  men  and  money  are  connected,  constitute  the  same 
overt  act,  and  resolve  into  one  point  of  testimony.  Let  it  be  re- 
membered, that  there  is  no  evidence  showing  any  agency  on  the 
part  of  colonel  SmitI;  in  procuring  the  arms  or  ammunition. — 
0^'one  proving  any  connection  between  him  and  the  persons  who 
purchased  tliose  arms.  The  acts  of  captain  Lev>is,  Mr.  Arm- 
strong, Mr.  Ogden  and  others,  have  all,  by  permission  of  the 
court,  been  detailed  to  you  ;  but  I  feel  too  great  secui  iiy  in  your 
discernment  and  discrimination,  to  fear  that  such  irrelevant  te^> 
timony  can  distract  your  attention,  or  confound  itself  with  the 
single  charge  contained  in  the  indictment,  that  oi  firov [ding  mm 
and  money — for  we  are  brought  here  to  answer  simply  and  ex- 
clusively to  that  charge.  Mr.  Fink  is  the  only  witness  produced 
in  its  support,  and  he  comes  in  too  "  questionable  a  shajie'*  to  de- 
serve your  entire  credit.  I  assert  Vv'ith  conndence,  that  coloiiel 
Smith  was  never  guilty  of  the  folly  and  the  falsehood  imputed  to 
him  by  this  witness.  If  you  observed  the  countenance  of  my 
client  at  the  time  this  man  was  delivering  his  testimony,  you 
could  not  fail  to  read  in  it  the  smile  of  contempt,  at  his  ridiculous 
absurdities.  Among  other  tilings,  Fink  states  that  he  was  em- 
ployed by  colonel  Smith  to  enlist  men  to  serve  as  soldiers^ — that 
he  actuaiiy  did  enlist  tliem,  and  that  some  of  tliem  were  to  be 
sent  to  IVashingtoJi.  On  probing  this  part  of  the  transaction,  it  ap- 
pears that  the  agreement  made  v.ith  these  men,  amounts  to  any 
thmg  but  an  eniistmeiit.     It  is  a  special  agreement  reduced  t^ 
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■writing  and  signed  by  twenty-two  persons,  acknowledging  tlie  re- 
ceipt of  fifteen  dollars  fifty  cents  each,  for  one  month's  hire,  and 
stipulating,  that  unless  they  comply  with  their  engagement  the 
money  is  to  be  returned.  This  wjiting  speaks  for  itself,  and 
evinces  the  inaccuracy  of  Mr.  Fink's  statement.  I  challenge 
the  gt  ntiemen  opposed  to  me  to  point  out  in  this  agreement,  any 
enlistment  of  men  for  a  militaru  expedition.  Is  the  engagement 
absolute  in  terms,  or  is  it  nidennite ;  depending  on  tl.e  continu- 
ance and  conclusion  of  the  enterpiise?  13ots  it  imply  the  right 
of  enforcing  attendance  ?  That  right,  so  essential  and  pecuihir  to 
a  military  enlistment?  that  right,  wluch  forms  a  prom.in.nt 
characteristic  in  a  contract  of  this  nature,  in  contradistinction  to 
one  of  a  common  civil  nature  ?  No  gentlemen  ;  tiie  performance 
cf  the  engagement  is  left  wholly  at  the  ojition  of  one  of  the  con- 
tracting parties ;  the  bargain  can  be  dissolved  at  any  time  on  re- 
funding the  money  advanced. 

.  Again — supposing  tl.is  agreement  susceptible  of  the  construc- 
tion given  to  it  by  tlie  prosecution,  still  another  question  arises ; 
did  the  men  sail  under  this  contract  ?  I'^or  it  is  necessary  you 
should  be  satisfied  that  the  means  vvere  actually  used  and  em- 
ployed. An  agreement  to  prepare  means  cannot  be  in  itself 
the  preparation  of  the  means.  Tiie  agreement  must  be  fulfilled, 
and  in  compliance  with  its  stipulations,  the  means  must  accom- 
pany the  expedition.  The  testimony  answers  this  question,  di- 
rectly in  the  negative.  The  men  thus  hired,  go  on  board  the 
Leander,  becom.e  dissatisfied  with  their  situation,  and  return  on 
tihore.  Rather  a  mutinous  conduct  for  soldiers  !  Some  oi  them, 
and  some  too  who  have  been  examined  as  witnesses,  retain  the 
money  advanced  to  them  on  the  agreement,  but  absolutely  refuse 
a  compliance  with  its  terms  ;  otiiers  form  a  new  agreement  with 
Mr.  Durning,  under  which  they  finally  sail  in  the  Leander.  Am 
Lnot  warranted  then  in  saying,  thatt'.is  part  of  the  testimony  is 
inconclusive,  and  does  not  establish  the  ofience  charged  in  the 
indictment  ? 

Conceding,  however,  the  proof  to  be  satisfactory,  that  colonel 
Smith  did  provide  and  prepare  the  means  for  a  military  expedi- 
tion, or  enterprise  ;  an(  ther  cjuestion  occurs — was  it  a  mifitary 
expedition  to  be  carried  on  from  the  United  States  ?  For,  on  this 
point,  the  language  of  the  statute  is  too  plain,  to  permit  a  mistake 
in  its  interpretation.  The  expedition  must  be  set  on  foot  nuiihin 
the  United  States — the  means  must  be  prepared  within  their  juris- 
diction, and  it  must  be  carried  on  '■'-from  thence.^^  TLese  are 
the  requisites  enacted  by  the  statute,  as  constituting  the  alleged 
crime,  and  unless  the  evidence  fixes  each  of  them  clearly  upon 
col.  Smith,  he  is  no  oftender  against  the  form  of  the  act. 

It  is  not  pretended  that  col.  Smith  provided  any  means  for  a 
military  expedition,  excepting  the  men  engaged  by  Fink.  He 
had  no  agency  in  procuring  the  arms,  ammunition,  and  other 
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warlike  equipments,  wliich  luive  been  stated  by  tiic  witnesses.  In 
apj>  yin:.;,  tiicretbre,  the  st.itute  to  liis  case,  it  is  only  to  be  con- 
si.  lered,  cis  Art'jctetl  by  tlie  means  cliar;^ed  to  have  been  furnished 
by  idni.  Tiie  question,  t  len,  in.iy  be  fairly  put,  were  ti'.cse 
mems  fur.us  ed  to  a  miiit.uy  cxpediiion,  to  be  carried  on  ex- 
pvj,sly  /H.72  thr  U,iit,d  StatfH  ?  I  need  only  recur  to  the  testi- 
mony of  Rose,  (one  of  tne  men  said  to  be  enlisted)  for  a  sutisfac- 
toiv  mswer  ;  his  evidence,  to,<ether  with  the  written  ai^reement, 
alio  vr  little  r')Ofn  foi'  doiut  on  t.iis  part  of  the  cause. 

():i  atriviij^  at  St.  Domin.^o,  the  men  had  an  option  to  quit  the 
enterprise  and  return  ;  new  arran<^ements  were  ttiere  to  be  made, 
and  ^y\z:\  terms  and  stipulations  as  are  customary  in  military  ser- 
vice, were  t/vrr^  for  t'le  first  lime,  to  be  entered  into,  by  the  equal 
free  aic^ency  of  all  parties.  Can  it,  therefore,  with  cori'ectness  be 
alleded,  that  the  men  procured  by  col.  Sniit.i,  constituted  the 
me:\iis  of  a  ^mlitary  expedition,  to  be  carried  on  from  .Yrtv-Yorky 
a:^uln.<it  the  Ccr-a^cin  ?  The  port  of  St.  Domini^o  was  tiie  imme- 
diate .^lestination  of  the  Leander,  and  from  thoicc  she  expected  to 
pj'oceed  on  the  ultimate  object  of  her  voyage.  Every  ag-reement 
m  ide  with  Mr.  Fink,  in  Xew-York,  ceased  to  operate  in  St.  Do- 
mi'i^'O  :  the  men  Wv^re  there  at  full  liberty  eitiier  to  enj^age  in  the 
ent-rprise,  and  involve  themselves  in  the  destinies  of  gen.  Miran- 
da, or  to  return  to  tneir  native  country,  free  of  expense.  State 
this  p  irt  of  tne  transaction  in  plain  language,  and  to  w^hat  does 
it  amount?  Col.  Smith  engages  twenty-two  men,  for  thirty-one 
day->,  lor  the  purpose  of  going  to  St.  Domingo  :  on  arriving  at 
that  place,  they  choose  to  extend  their  voyage,  and  enter  into  an 
agreement  with  other  persons  for  tiiat  purpose — surely  the  men 
formed  no  part  of  a  military  expedition  on  leaving  New-York  ; 
they  engaged  in  it  at  St.  Domingo,  after  their  engagements  with, 
col.  Smith  had  expired. 

Again — this  statute  is  to  be  strictly  construed  ;  the  expedition 
is  to  proceed  dircctlj  from  the  United  States  ;  io  be  carried  on 
from  fh^nce.  It  is  proved,  by  the  testimony  of  Rose,  that  on  leav- 
ing N^ew-York,  they  were  not  prepared  to  carry  on  a  military  ex- 
pedition. It  was  indispensably  necessary  to  stop  at  St.  Domin- 
go, before  they  could  proceed  against  the  Caraccas.  They  were 
not  driven  to  St.  Domingo  by  chance  or  misfortune  ;  they  pro- 
ceeded thither  for  the  purpose  of  military  equipment,  and  on  gen. 
Miranda's  preparations  and  arrangem-.  nts  at  tiiat  place,  depended 
the  prosecution  of  the  enterprise.  He  there  accomplishes  tiie 
contemplated  object,  and  procures  the  necessary  aid — his  enter- 
prise, tnere,  for  the  first  time,  assumes  a  military  character  ;  and 
froin  thence  only  can  the  expedition  be  said  to  be  carried  on. 

To  illustrate  this  part  of  tlie  argument,  I  ask  you  to  read  the 
statute,  omitting  the  term  "  from  thence  ;"  its  provibior.s  would 
then  be  general,  and  col.  Smith  might  come  Vvithin  its  construc- 
tion.     The  offence  would,  in  that  case,    consist  in  beginning^  of 

B  b 


THE  TRIAL  OF 


netting  on  foot^  or  pre/iarhig  the  innm'sfor  a  military  expedition^  i'r 
be  carried  on  against  the  territory  or  domains  of  any  foreigr.  /  rincc 
or  itatej  with  whom  the  United  States  wrrr  at  peace  ;  and  it  ^vould• 
be  immaterial,  v/hcther  or  not,  the  expedition  proceeded  imme- 
diately from  the  United  States.  Snch,  however,  is  not  the  h-.n- 
{(uage  of  the  statute.  This  section  of  the  act  uas  not  framed  to 
prevent  acts  of  violence  abroad,  but  to  protect  r^eutrality  at  home. 
It  was  not  designed  to  punish  ilmerican  citizens  for  enhsting  un- 
der ti;e  bannei's,  and  mint^iing  in  the  contests  of  foreign  nations, 
for  other  parts  of  the  act  provide  for  such  cases  ;  it  was  merely 
intended  to  prevent  expeditions  from  bt.ing  fitted  out,  and  ]:ro- 
cecding  directly  from  this  country.  The  words  ''^  frcm  thivr^  ^^* 
therefore,  constitute  the  very  essence  of  the  ciime  for  wiiich  col. 
Sniitli  is  to  answer,  and  wci-e  inserted  by  conertss  to  define  pre- 
cisely the  limits  of  the  offence,  created  l)y  ti.is  section  of  the  act. 
I  close  this  part  of  our  deltnce,  by  in^5s1ini^  arc'  in  a  cause  like 
the  present,  wi.ere  the  strictest  proof  ougM  to  be  demanded,  I 
nm  right  in  insisting,  that  the  ch.arges  in  the  irA.ietmeni  have  not 
been  supported  by  tiie  testimony. 

But,  tentiemen,  tl.is  p?osecutioi>  demands  a  more  extensive 
I'an^e  of  inquiry.  Do  not  imagine  tl  at  my  ciitiit  seeks  Ids  ac- 
quittal on  the  defective  nature  of  tiie  proofs,  or  on  any  nice  con-* 
tit!  uction  of  the  statute.  He  demiarcis  a  verdict  on  t  rouncis  niore 
elevated  and  di;,nificd;  on  principles,  that  shall  salisiy  the  recti- 
tude of  his  feelings,  and  the  jealousy  of  ids  honour.  He  expects 
not  a  n^ere  negative  justification,  barely  ecre«  ning  him  frcmj,un- 
ishment. ;  but  an  honourui^le  vinoieation.  that  shall  exonerate  1  im. 
even  from  the  suspicion  of  having  wantonly  intringeu  the  lawj  of 
his  country  ;  and  si.>aJl  evince,  tiiat  ti  e  punist  mtnt  of  removal 
from  office,  so  ]>rematurely  inflicted  upon  him,  was  as  unmerited 
as  it  was  uncandid  and  precipitate. 

I  now  prceeed  to  tlie  second  brapch  of  my  argument ;  whether, 
admitcing  col.  Smith's  agency  in  fitting  out  the  expedition,  he  has 
committed  an  ofience  against  the  statute  ?  A' satisfactory  reply 
involves  a  discussion  of  tie  cor.stitutional  Cjuestion,  which  has  al- 
ready presented  itself,  under  different  aspects  to  the  consideration 
of  tiie  court :  but  whatever  may  have  been  its  determination,  it 
is  not  to  overrule  your  judtiments.  On  the  contrary,  1  claim  the 
exercise  of  yom-  own  opiiuons,  founded  on  your  own  deliberations, 
and  resulting  from  your  own  reflections  and  discernment,  even 
should  they  contravene  the  opiiuon  of  the  court.  The  constitu- 
tion is  open  to  general  perusal,  nor  does  it  require  the  sagacity  of 
a  judge,  to  discover  its  sound  construction. 

Gentlemen,  cannot  war  exist  between  tlie  United  States  and  a 
foreign  nation,  witiiout  a  declaration  of  war  by  congress  ?  The 
arguments  on  this  CjUeslion  are  nearly  exhausted  by  the  repeated 
discussions  it  has  undergone  in  your  presence.  "  Congress,"  says 
the  constitution,  "  shall  have  pov.er  to  declare  war.''     Granted.. 
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If  the  nation  is  at  pcacts  coni]i:rcss  can  alone  clianp;c  its  pacific 
posture  into  a  st.ite  of  war.  To  ihcni,  in  such  case,  belonj^s  the 
exclusive  ri:jjht  of  clelii)er.itint!;  and  decidinu  on  a  measure,  so  im- 
portant to  our  national  interest  and  wellare.  An  ofiensive  war, 
or  a  war  originated  by  tiie  United  States,  must  be  declared  by 
coni^ress  ;  but  a  defensive  war,  a  war  commenced  against  us  by 
a  for ji^n  pouer,  leaves  o  room  for  delilieration  ;  there  is  no  elec- 
tion tolje  made  ;  tne  nation  is  no  longer  at  peace,  it  is. /orc^-^f/ into 
a  war,  an!  the  dep  irtments  of  its  i^xjvtrnment  are  compelled  to 
execute  the  constitutional  duties  respectively  belonging  to  them, 
and  incident  to  a  state  of  war. 

How  absurd  is  tiie  contrary  doctrine.     Does  it  require  the  con- 
current act  of  two  nations  to  produce  between   then\  a  state  of 
v/ar  ?     Spain  makes  war  on  t'le  United  St  ites  ;  do.s  she  retard 
hostilities  until  the  let^islature  of  her  opponent  exercises  (what  in 
this  cause  has  been  ur:jjed)    her  constitutional  prerogative  ?     Is 
Av'ar,  then,  a  mere  matter  of  compact   and   a(>reemeiU    bet\^•een 
two  nations,  requirin;^  the  assent  of  each,  !)efore  it  can  go  into 
operation  ?     Preposterous  idea  1     Believe    me,    p;entlemen,    ti.is 
knit^iit-errantry  amon;:^  nations,  if  it  ever  did  exist,  has  long  sjncc 
fiisuppeared.     They  observe  not  the  ceremcmious  courtesy  of  the 
kni^iusofyore,  who  never  entered  the  Ust  but  by  sound  of  signal 
liunipet,  nor  engaged  in  com'oat  until  they  had  mutually  exchang- 
ed deliance,  and  placed  themselves  upon  their  guai-d.     But  to  pro- 
ceed :  are  the  armies  of  our  invaders  to  marcli  into  our  territory, 
to  carry  sword  and  desolation  into  our  peaceful  dwellings  ;  and 
shall  our  executive,  whose  duty  it  is  to  du-ect  tlie  public  force  ior 
the  protjction  of  his  country,  shall  he  look  on  the  scene  of  devas- 
tation with  pliilosop'uc  calmness,  because  war  is  not  declared  ? 
Can  the  constitution  be  charged  with  this  extreme  foliy  ?      It  can- 
not be.     A  state  of  war  between  two  nations  nuist  be  consumma- 
ted by  the  acts  of  one,  and  when  hosUiities  are  commenced  against 
the  United  States,  of  wiiich  it  is  the  duty  of  the  president,  in  the 
first  instance,  to  judge,  ids  constitutional  miiitary  powers  ar.e  the 
same  as  if  congress  had  declared  war  :  he  may  direct  the  public 
force,  he  may  aut  iorise  private  enterprises  ;  in  providing  for  the 
public  safety,  he  may  confine  himself  to  repeliiiig  attacks^  or   he 
may  carry  the  war  into  the  enemy's  encampment   seek  out  the 
most  vuhierable  part,  and  there  direct  his  blow.     Such  may  be  his 
conduct,  wuen  tne  exigency  of  t.ie  case  requires  prompt  and  effec- 
tive measures.     But  tae  injury  may   h~  of  sucn  a  nature  as  only 
to  require  a  resistance,  .^rr/crA/'defensivc  ;  and  the  president  nvdy,^ 
and  in  most  cases,  acting  prudently,  wowkX  wait  ior  the  sense  oi 
congress,  before  ne  directs  otfensive  hostilities.     In  either  case, 
hov\'ever,  he  acts  from   ds  own  judg-tnent,  and  on  his  own  respon- 
sibility.    It  IS  m..de  nis  duty  to  submit  tie  (acts  and  the  conse- 
quent proceedings  to  tne  consideration  of  congress    as   soon  as 
convened.     They  have  the  povver  to  correct  liis  errors,  if  he  has 
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acted  unwisely  ;  to  punish  his  misconduct,  if  he  has  acted  cor' 
ruptly.  Tney  can  arrest  the  progress  of  war,  by  authorising  ne- 
gociations,  or  extend  it  by  providing  more  efiecti\  e  means  lor  its 
prosecution.  Their  superintending  authority  is  the  nation's 
safeguard,  and  is  the  only  constitutional  check  ac'cinst  a  wanton 
abuse  of  tne  power  reposed  in  the  executive  department ;  a  power, 
I  readily  admit,  fit  only  to  be  exercised  in  cases  of  emergency 
and  danger  ;  but  of  the  existence  of  such  cases,  I  repeat,  the 
president  must  first  judge  j  and  while  on  his  own  responsibiiity, 
he  is  tiius  discharging  a  constitutional  lunction,  the  citizen  who 
acts  under  his  directions,  cannot  be  coni-iidered  as  a  public  often- 
der. 

The  counsel  for  the  prosecution  are  constrained  to  admit,  that 
the  president  may  repel  aggressions  ;  but  they  insist,  that  he  can- 
not pursue  active  enterprise.  Can  there  be  any  force  in  this  dis- 
tinction ?  The  argument  stands  thus — our  public  iorce  under 
the  direction  of  tlie  president,  mav,  in  self-defence,  destroy  the 
life,  but  may  not  restrah)  the  liberty  or  seize  the  property  oi  an 
enemy  ;  as  if  life  was  less  valuable  than  liberty  or  property.  The 
argument  must  go  still  further  ;  on  cur  sice,  life,  liberty,  proper- 
ty, and  every  thing  is  at  stake;  on  the  side  ot  the  enemy,  com- 
paratively nothing.  They  have  only  to  watch  a  favourable  occa- 
5.ion,  invade  our  territory  when  we  are  unprepared  lor  resi^.tunce, 
and  return  laden  with  our  spoils.  There  can  be  no  pursuit,  be- 
cause that  would  exceed  the  limits  of  self-defence.  There  can 
be  no  retaliation,  however  flattering  ti.e  prospect  of  success,  be- 
cause that  would  be  oftensive  war.  We  must  patiently  forego 
advantages  which  the  moment  urges  us  to  seize,  which  may 
never  again  present  themselves,  and  meekly  subm.it,  until  the  en- 
suing meeting  of  congress,  to  national  degradation  and  dishonour. 

Gentlemen,  you  can  never  believe  that  war,  commtnccci  by 
one  nation  against  another,  does  not  produce  an  absolute  and  com- 
plete war  between  both  ;  nor  that  a  tormal  declaration  on  the 
'  part  of  the  defending  nation,  must  first  be  made,  before  its  execu- 
tive can  prosecute  acts  of  general  hostility,  or  seize  and  eujoy  all 
the  advantages  and  acquisitions,  incident  to  the  rights  of  a  belli- 
gerent power.  I  now  ask,  with  confidence,  who  was  first  to  de- 
cide, whether  or  not,  Spain  had  conimenced  war  ?  To  which 
department  of  our  government  did  the  right  belong  ?  The  an- 
swer must  be,  to  that  dejiart merit  which  is  charged  with  a  know- 
ledge of  our  foreign  relations  ;  to  that  department  which  holds 
communication  w  itn  the  extreme  limits  of  the  union,  and  to  which 
the  high  trust  is  committed  of  guarding  the  safety  of  the  whole. 
There  can  be  but  one  opinion  on  this  part  of  the  subject.  The 
president  of  the  United  States  also,  is  to  suppress  insurrections  ; 
to  repel  invasions.  Before  he  can  do  eitiier,  he  must  first  deter- 
mine the  iact  of  their  existence — ana  is  not  invasion  actual  war  ? 
On  those  constitutional  questions,  1  behold  conviction  in  all  your 
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countenances,  and  any  further  discussion  on  my  part  \vould  be  an 
useless  claim  of  your  Pcdicncc.  Tiie  ingenuity  of  my  learned 
opponents,  I  am  confident,  cannot  pervert  your  judpjments  ;  nor 
can  t  ie  weii^hty  decisions,  already  delivered  by  the  court,  e^overn 
your  opinions,  or  persuade  you  to  violate  self-evident  principles. 
The  president  did  officially  declare,  that  Spain  hud  made  war  on 
the  United  Slates.  With  what  reason,  witii  what  justice  then, 
can  hf^  suppoit  t'lis  prosecution,  tiie  ^^ist  ofwliich  is,  that  a  peace 
subsisted  between  the  two  nations,  and  that  it  had  been  violated  by 
col.  Smitt^  ?  If  hr  can,  this  would  be  a  mode  of  cxcudiig  presi- 
dential errors,  as  sin^^ilar  as  it  is  cruel  and  unjust. 

I  have  Said  the  president  officialL'  declared  the  fact ;  it  was  our 
desire  to  lay  before  you  his  communications  to  the  last  con-^ress. 
The  puDlic  prosecutor  objected  to  this  testimony,  and  the  court 
(as  we  are  bound  to  suppose,  for  the  wisest  reasons)  sanctioned 
his  objection.  You  also  sout!;ht  their  production  :  this  t(>o  was 
refused,  and  you  are  constrained  to  rely  on  your  own  knowledge 
of  tneir  contents.  Fortunately  for  my  cii^nt,  tliey  were  promul- 
gated in  every  newspaper  throughout  the  ui:ion  ;  the  facts  they 
contained  cannot  have  escaped  your  recollection,  and  I  need  not, 
therefore,  advert  particulaiiy  to  them.  I  feel  no  apprehension  in 
appeahng  to  your  own  knowledg'^  of  their  purport,  and  leaving  it 
"witn  you  to  determine,  whether  the  president  did  not,  in  sub- 
stance, communicate  that  Spain  had  waged  war  against  the  Uni- 
ted States  ?  If  not  so,  why  were  tiiese  public  documents  withheld 
from  your  consideration  ?  Why  was  the  objection  made,  and 
the  court  compelled  to  pronounce,  what  it  deemed  a  rule  of  evi- 
dence ?  Remember,  gentlemen — always  remember,  this  prosecu- 
tion was  instituted  by  order  of  the  preddevt ;  and  I  need  not  add, 
he  has  cogent  reasons  for  seeking  the  conviction  of  my  client.  Why- 
else  did  his  public  prosecutor  liesitate  to  submit  the  whole  truth 
to  your  inspection  i  Why  refuse  them  to  your  solicitation  ? 
Were  your  minds  too  weak  to  comprehend  and  judge  of  them  ; 
or  were  you  not  to  be  trusted  with  the  truth  ?  Whatever  may 
have  been  the  motive,  there  was  a  boidness  in  this  objection,  in- 
sulting to  your  integrity  and  discernment.  It  was  presumptuous 
to  suppose,  that  thus  blindfolded^  you  would,  by  your  verdict, 
consign  to  punishment,  a  meritorious  citizen — a  soldier  of  cur 
revolution. 

Before  1  proceed  further  into  the  testimony.  I  v.ill  meet  an  ar- 
gument, which  has  frecjuently  been  brought  forward  in  the  pro- 
gress of  this  trial.  It  has  been  repeatedly  urged  that  the  presi- 
dent could  not  dispense  with  a  statute  of  the  United  Statts,  and 
therefore  his  declarations  and  conduct  could  in  no  wise  justify  the 
defendant.  This  argument  is  plausible,  and  an  answer  is  tiie  more 
requisite,  since  it  seems  to  have  fastened  itself  on  the  mind  of  the 
court.  Tae  argument,  liowever,  is  barely  plausible.  There  is 
no  offence  against  the  statute,  unless  the  enterprise  or  expedition 
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1-,  ag-ainst  a  r.ation  "  at  fiance  ivith  the  United  States  :"  and  the 
qu-^stion  always  recurs,  to  which  department  of  £j:overn merit  does 
it  b^Ioo  ",  to  pronounce  tiiat  a  nation  has  commenced  war  on  the 
United  States  ?  If  I  am  right  in  ascribing  this  power  to  the  ex- 
ecutive department,  aniif  the  president  did  dtclare  the  fact,  the 
pro^i3ion  in  the  statute  becomes,  in  respect  to  that  nation,  inap- 
plicable ;  and  the  argument  of  our  op]X)nf^nts  is  altogetlser  falla- 
cious. T -us,  there  is  a  statute  of  the  United  States,  punishing 
murder  capitally  ;  deliberate  homicide  is  murder— but  suppose  an 
insurrection,  and  the  president  had  declared  its  existence  ;  that 
in  suop'-essin  j^  it,  death  sliould  voluntarily  be  inflicted  ;  would 
anv  ona  seriously  contend,  that  the  president  dispensed  with  the 
st.itute  puni^i  iment,  because,  in  determining  the  state  of  the  na- 
tion, he  reniered  the  act  innocent,  which  otherwise  would  be 
higaly  criminal. 

1  mi^*n  here,  perhaps,  with  safety  rest  this  defence;  but  to 
fulfil  the  wishes  of  my  client,  I  must  still  further  task  my  feeble 
talents  ;  for  he  has  instructed  me  to  say,  tliat  iiis  acquittal  must 
be  ;n;nourable  ;  that  it  must  result  from  the  most  scrupulous  ex- 
amination of  every  part  of  the  cause  ;  the  most  severe  inquiry 
into  <is  motives  ;  or  it  will  yield  him  but  little  satisfaction.  Such 
is  is  earnest  desire,  and  I  feel  myself  bound  by  professional  du- 
ty to  compiy  with  his  injunctions.  1  siiall,  therefore,  proceed  to 
the  investigation  he  so  justly  claims. 

T;iis  cause,' gent! ejTi en,  is  doubly  interesting,  as  it  implicates 
the  reputation  of  our  execia-dv;:  government,  and  involves  the  first 
pri.iciples  of  criminal  justice.  The  president  of  the  United 
States,  countenancing  the  offence  for  wiiich  colonel  Smith  Was 
indicted — h.'  presid  nt  of  *h?  United  States^  precipitately  remov- 
ing colonel  Smith  from  office,  for  the  offence  so  com.mitted-^ 
ih'.*  president  of  the  United  States  ordering  this  prosecution  ; 
and  wait  is  still  more  singular,  the  president  of  the  United 
States  interdicting  the  attendance  of  ^vitnesses,  essential  to  the 
justification  of  the  defendant.  In  vain  do  we  seek,  in  judi- 
cial records,  for  a  parallel  to  such  conduct.  Would  to  God  I 
for  the  iionour  of  our  country,  and  its  constituted  authorities, 
that  this  prosecution  had  never  been  commenced — that  it  might 
pass  unnoticed  by  the  recording  hand  of  Instory,  nor  form 
a  disgraceful  page  in  the  annals  of  American  jurisprudence  !  Is 
there  a  man  possessing  that  independence  of  thought,  which  is 
the  prerogative  of  his  nature,  whose  indignation  has  not  been 
aroused  on  considering  this  prosecution  ?  Party  spirit,  gentle- 
men, that  fiend,  who  can  blind  the  sight,  and  warp  the  judg- 
ment— vviio  too  often  usurps  the  seat  of  justice,  and  defiles  the 
sacred  sanctuary  of  the  law— who  can  create  an  idol,  and  do 
homage  to  its  follies  and  its  impositions,  will  not,  I  am  persuad- 
ed, influence  your  deliberations — I  feel  confident  that  yourviuue 
33  not  to  be  shak'i-n,  nor  your  honest  independence  undermisied  by 
X:>o!iticai  coasiderations—you  will  rise  superior  to  such  narrow. 


WILLIAM  S.  SMITH.  191 


s\ich  selfish  rcstriiiiu — you  tnIII  protect  the  halloucd  abock'S  of 
jtibtice,  ironj  poiluiioi; — you  wili  dcu^otibh  llic  ic;ol,  laihcrthiai 
immolate  at  its  si. line,  tl.e  irnocei.toLj^t  t  ol  its  deiubions. 

That    colop.el    Smith   beiieveti  in^p:iciiiy  hi  ti  e  pi esicknt's  ap- 
probation of  the  eiucrprise  ;  and  tlut  Ik  acted  upon  such  convic- 
tion, are  evident  IVom  the  riicunistanc«.s  vvhicl    took  place  an- 
terior to  the  saiiint;  of  the  Lcander.    Tl  e    equipnicnt  public — 
the    purchasing    of  arms    public — tlie    cni>ai;cment    oi  men  by 
IVIr.   Fink    public — every   tl;ing  transacted    in  open  day  lij-ht: 
no  charge   of  secrecy — popular   curiosity   alive,  and   the  actual 
destination  of  th.e  Leander  conjectured,  ior   weeks  before  her  de- 
parture.    Surely  here  is  none  of  the  CuUtion   and  dissimulation, 
that  should  characterise  the  movements  of  a  conscious    ofi'ender 
against  the  laws.  Whatever  air  of  reserve  mit.  ht  have  hung  over 
the    undeitaking,  it  evidently  oiitiinated   in  laud..ble   considera- 
tions.    At  this  time,  the  war-mesjageof  the  president  was  deli- 
vered, and  congress,  at  his  request,  deliberated  on  his  communica- 
tions, with  closed  doors. — a  system  of  secrecy  was  judged  \  oiilic, 
and  the  president,  in  cunfoimity  to  such  policy,  enjoined  silence 
on  general  ^liranda.     The  destination  of  the  Leanckr,  theielorc, 
could  not  be  openly  proclaimed  without  a  violation,  on  the  part  of 
Miranda,  of  an  explicit  engagement.     This  also  explains  the  re- 
ply of  col.  Smith  to  the  letter  of  the  collector.     It  was  judged  ne- 
cessary, from  an  unexpected  course  of  public  afiairs,  that  the  ex- 
pedition should  be  disclaimed  by  our  governmeist.     Representa- 
tions, it  is  said,  were  made  on  the  part  of  Spain,  and  to  satiirl^y 
them  in  some  measure,  Mr.  Gelston   is  directed  to  make  an  in- 
cjuiry  into  the  affair — he  addresses  a  letter  to  col.  Smith,  and  the 
letter  and  reply  are  purely  ofi'icial — col.  Smitli  did  not  feel  liim- 
self  discharged  from  the  honorary  stipulations  of  Miranda- — ever 
faithful  to  the  integrity  of  his  word,  he  woukinot  betray  state  se- 
crets.    With  the  letter  and  tlie  answer,  lie  supposed  the  inquiry 
would  have  ceased  ;  he  considered  it  as  made  merely  for  form  sake, 
and  that  an  official  answer  would  enable  the  president  to  exculpate 
tlie  officers  of  government,  and  to  parry  the  representations  of  a  di- 
plomatic agent.  Little  did  he  imagine  that  the  president,  witli  whom 
lie  had  \ived  in  former  intimacy—whom,  amid  all  the  conflicts  of 
party,  and  the  adverse  currents  of  poj)uiar  opinion,  he  had  "  delight- 
"  ed  to  honovir" — little  did  he  imagine  that  the  president,  however 
goaded  on  by  the  imperious  demands  of  the  ministers  of  foreign 
nations,  would  have  sacrificed  his  friend  to  an  ignoble  and  time- 
serving policy- — or  through  an  unv.'ortliy  timidity,  would  conceal 
his  own  errors,  by  faithless  and  oppressive  measures,  against  a  de- 
fenceless individual.  How  much  more  generous  would  have  been  a 
public  avowal  on  the  part  of  the  president  ?     Would  any  one  have 
censured  hira  for  the  spirited  measures  he  had  taken  ?     Did  he 
require  any  justification  but  tiie  insults  and  outrages  which  he  him- 
self had  pourtrayed  as  committed  by  Spain  ?  Oh  no — tliei'e  would 
then  have  been  a  conisistency  between  his  declarations  and  his  con- 
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duct ;  a  spirited  frankness  in  the  one,  an  independent  prompti-- 
tilde  in  the  other,  that  would  have  given  dignity  and  decision  to 
his  character,  and  have  reflected  a  beam  of  lustre  on  his  adminis- 
tration. 

Attain — colonel  Smith  v/as  in  the  enjoyment  of  a  lucrative  and 
honourable  office  ;  is  it  probable  that  he  would  voluntarily,  and 
without  any  consideration  have  risked  its  emoluments,  by  com- 
mitting an  offence,  which  would  have  insured  his  removal  ? — 
No,  £jentlemen,  he  has  not  'vviliuHy  and  knowingly  infracted  the 
statute — '^.is  mhid  has  perpetrated  no  crime,  for  he  acted  under 
the  conviction,  that  his  proceedings  were  legally  sanctioned  by 
the  chief  magistrate  of  the  union.  Was  such  conviction  well 
FOUNDED  ?  Did  the  president  of  the  United  States  and  the  se- 
cretary of  state  approve  of  and  countenance  tiiis  expedition  ?  The 
man  who  can  doubt  it,  after  hearing  this  triul  must  be  obstinate 
indeed  in  prejudice.  He  must  exclude  from  his  judgment  the 
evidence  of  truth,  and  close  his  ears  against  its  voice,  though 
uttered  by  an  angel  tongue.  General  Miranda  brings  to  this  coun- 
try a  letter  explaining  his  whole  plan,  and  detailing  his  object  in 
visiting  the  United  States.  Tliis  letter  is  forwarded  to  the  secre- 
tary of  state — it  precedes  the  arrival  of  general  Miranda  at 
AVashington,  and  its  receipt  is  acknowledged.  The  heads  of 
department  then  are  acquainted — -fully  acqimnied  with  general 
Miranda's  projects  and  liis  ultimate  viev/s — his  wish  to  procure 
the  support  of  government,  or  at  least  its  countenance  to  indi\  i- 
dual  aid  and  supplies.  General  Miranda  arrives  at  the  city  of 
Washington — is  he  there  received  as  the  outcast  of  society  which 
he  has  been  stiled  by  the  opposite  counsel  ?  Quite  the  reverse — 
his  reception  is  highly  flattv.ring — ofiicial  communications  eiibue 
between  him  and  the  government — ins  society  is  courted — his 
departure  retarded  by  the  pressing  solicitations  of  the  secretary 
of  state — the  topic  of  his  discourse  is  the  emancipation  of  his  op- 
pressed countrymen — tlie  tlieme  is  listened  to  with  complacency 
— policy  forbids  government  publicly  to  extend  an  aidhig  hand, 
hut  private  or  individual  assist  nee,  obtained  and  used  with  dis- 
cretion, is  patronised  and  encouraged.  Persons  in  wi;om  he  has 
reposed  confidence,  are  named  by  him  and  they  are  judged  to  be 
ably  selected  ior  furthering  his  plans — among  the  number  is  col. 
Smith.  Was  Spain  a  friendly  nation  at  this  time  ?  If  so,  the 
conduct  of  the  president,  acquainted  as  he  was  with  Miranda's 
plans,  is  uncommonly  reprehensible.  An  act  of  hostility  is  pro- 
posed against  Sp..in  :  the  m.eans  of  effecting  it  are  to  be  procured 
in  the  United  States,  and  the  intention  of  preparing  it  hrrt-^  is 
known  to  the  president.  Unless  he  approved  of  the  enterprise, 
his  sense  of  public  duty  should  have  prevented  any  converse  with 
a  man,  wlio  meditated  by  neutral  aid,  to  subvert  the  government 
of  a  friendly  nation.  If  he  did  not  approve,  his  vigilance  should 
have  been  unusually  alert  to  discourage  and  suppress  an  expedi- 
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^mn  so  injurious  to  the  intei;-rity  of  our  neutral  cliaracter.  Above 
all,  oiu*  principal  sea-ports  should  not  have  been  permitted  as  ti^e 
places  of  preparation.  In  which  everli-^ht  we  rer-.ard  this  ques- 
tion, the  iionour  ofour  chief  ma;;istrate  appears  deeply  in\olved. 
If  he  was  iiif^rnied  of  the  measures  of  Miranch. — if  he  uncier- 
stood  their  nature  and  intentions — if  he  considered  tiicir  encou- 
ragement unautaorised  by  the  wrongs  of  our  country — if  he  still 
connived  at  their  prosecution— ^associated  witii  theii-  contriver — 
pernutted  u  revolutionary  enterprise  to  be  iicre  oru^anised,  des- 
tined to  bear  tie  ravages  of  war  into  the  bosom  of  a  friendly  na- 
tion—  U  he  sufJtrtdiL  to  defiart  nnmoListtd /row  our  port. \ — ,  is  con- 
duct was  in  dii'ect  violation  of  that  frankness  and  good  Lata  that 
should  characterise  the  executive  of  a  neutral  nation.  On  ti-e 
other  hand,  if  he  was  informed  of  the  measures  oi  Mirand.. — if 
he  believed  them  essential  to  our  national  interesti.— if  he  i  crord- 
ingiy  countenar.ccd  them  at  the  lime,  and  yet  has  dirccteci  this 
prosecution — b.is  conduct  assumes  a  tone  of  pusiiianimous  ])olicy 
and  seliish  dupiiclty,  repugnant  to  every  dictate  of  private  J:onour 
— lo  every  sentiment  of  individual  justice.  He  was  infop.med 
OF  THEM,  gentlemen,  and  we  are  obliged  to  construe  his  de- 
portment in  a  manner,  least  dishonourable  to  our  national  charac- 
ter. Impatient,  as  Americans  should  be,  of  national  reproach, 
■vve  must  maintain,  that  our  government  did  not  wantonly  vioiate 
its  neutral  integrity  :  that  when  general  ?4iranda  enjoyed  its 
confidence,  when  his  enterprise  and  plans  received  its  patronage 
and  protection,  Spain  was  no  longer  at  peace  with  tiie  United 
States.  Such  too  must  be  your  inference,  o''  your  verdict  wiii 
stamp  the  American  cliarac-t^-r  with  opprobium — tiie  name  of 
our  executive  with  otliciai  dishonour.  The  motives  to  tiiis  pro- 
secution are  personal ;  the  public  have  not  the  sameinterest  in  ii — 
to  him  alone  must  the  stigma  of  it  attacli. 

I  am  aware,  gentlemen,  that  iiitlierto  I  have  asserted  the  know- 
ledge and  approbation  of  the  president  and  secretary  of  state, 
merely  oji  tiie  proof  afibrded  us  by  the  confessions  of  colonel 
Smith.  These  cojifessions  were  unexpected  by  our  opponents  ; 
they  ventured  too  far  hi  attempting  to  make  colonel  Smith  evi- 
dence agaiiist  himself;  they  were  sensible  of  their  error  when  too 
late,  and  the  disclosure  was  a  just  punishment  for  the  incjuisito- 
rial  measures  they  had  adopted.  Happily  you  are  thus  pos- 
sessed of  the  very  facts,  wiuch  his  prosecutors  studied  to  sup- 
press— truth  becomes  triumpnantby  the  very  means  used  to  stifle 
it,  and  innocence  atchieves  its  victory,  through  the  incautious 
eagerness  of  its  prosecutors.  The  confessions  of  colonel  Smith 
are  legal  evidence,  m^de  so  by  the  examination  of  the  public  pro- 
secutor. Tne  rule  of  law  is  an  acknowledged  one  ;  "  confes- 
sions  are  to  be  taken  entire  :"  the  attorney  general  is  not  to  deli- 
ver them  to  you  piece  meal — lie  is  not  to  select  such  parts  as 
niay  criminate,  and  suppress  such  as  may  justify  or  excuse. — 

c  c 
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They  are  legal  evidence  throughout ;  if  you,  gentlemen,  belieyc: 
them  true,  you  are  to  consider  the  facts  they  state,  as  legally- 
proved . 

Believe  them  true — remember  they  were  not  tales  manu- 
factured for  the  purpose  of  evading  this  prosecution — they  were 
made  at  a  time,  when  it  was  neither  conceived  nor  anticipated— 
they  were  secrets  imparted  by  colonel  Smith  in  confidence  to  his 
friends,  in  whose  safe  keeping,  he  trusted  they  would  repose  un- 
violated.  He  could  not  anticipate  that  they  would  be  ferreted 
out  by  a  headlong  eagerness  to  convict  him.  These  confessions 
therefore,  bear  the  convincing  stamp  of  tiTith,  which  no  ingenuity 
nor  sophistry  can  obliterate. 

Believe  them  true — are  they  insulated  declarations  ?  Or 
arc  they  not  rather  corroborated  and  confirmed  by  documents  and 
conduct  which  cannot  deceive  ?  Every  circumstance  which  we 
are  permitted  to  consider,  must  strengthen  our  belief^ — and  the 
industrious  elTorts  to  suppress  or  hide  the  truth  in  tl:is  cause> 
have  only  served  to  render  it  more  conspicuous.  The  letter  of 
capt.  Duncanson  comes  as  a  "  messenger  of  light"  to  dispel  the 
clouds  of  doubt  and  delusion,  had  any  still  overshadowed  this 
transaction— let  us  analyse  this  letter  with  some  care,  for  believe 
me,  it  is  precious  testimony — "'  I  understand  that  something  must 
"  be  done  against  the  enemies  of  my  adopted  country  :  I  this 
*'  morning  called  on  Mr.  Jefferson."  He  understands — from 
whom  ?  The  next  sentence  informs  us — he  that  morning  had 
called  on  Mr.  Jefferson.  Change  the  order  of  the  words  and  the 
sense  is  still  the  same,  though  the  meaning  is  more  perspicuous. 
"  I  this  morning  called  on  Mr.  Jefferson,  I  understand  Sec." — 
Whatever  information,  therefore,  captain  Duncanson  possessed 
on  this  subject,  he  evidently  collected  in  his  visit  to  Mr.  Jefferson 
— and  he  v,  rites  immediately,  while  the  impressions  he  had  just 
received, .  were  still  strong  on  his  mind.  Why  mention  that  visit 
to  colonel  Smith,  unless  to  give  him  the  authentic  source  whence 
he  derived  his  information — to  evince  his  knowledge  of  the  se- 
cret, and  the  confidence  reposed  in  him  by  the  president,  and 
to  furnish  a  sure  recommendation  of  his  proffered  services.  To 
proceed  with  the  letter — "  I  am  at  your  service  if  you  stand  for- 
"'  ward."  To  comprehend  the  force  of  this,  you  will  recollect, 
that  general  IMiranda  had  solicited  the  secretary  of  state  to  grant 
colonel  Smith  a  temporary  leave  of  absence  from  his  office.  The 
i::ature  of  colonel  Smith's  employment  rendered  compliance  with 
this  request  inexpedient ;  but  it  was  mentioned,  that  he  might  re- 
;>ign  his  office  and  enter  on  the  expedition  :  his  predilection  for 
active  and  honourable  enterprise,  his  superior  qualifications  foi* 
a  military  rather  than  a  civil  employ,  pointed  him  out  as  a  per- 
son, peculiarly  adapted  for  the  one  then  proposed,  and  were  the 
subject  of  conversation — v/hile,  hcv/ever,  his  own  determination 
was  not  known  at  Washington,  the  president  could  only  suggest 
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10  captain  Duncanson  the  probability  of  coIoik-I  Smith's  resis^nino; 
and  embirkin*  in  tliL-  cxpodition.  The  im;K)rt  of  captain  Duii- 
canson's  laiv^iKV^c  then  is — h-om  conversation,  that  I  have  had 
\vitii  Ml-.  JelFcrson  I  expect  that  you  \viil  *'  stand  forward"  in 
the  contemplated  affair — in  which  case  I  am  at  your  service. 

li'it,  i^entleaisn,  the  postscript  of  thir,  letter  crowns  all,  and 
leaves  us  ''  without  a  loop  to  hang;  a  doubt  on." — '•  An  answer  is 
'•  asked — you  know  I  ou.;-ht  to  have  an  immjdiato  answer  1" — 
(ientlemen,  this  letter  mi.-^ht  be  equivocal  to  any  person  but  colo- 
nel Smith  ;  but  to  him  it  spoke  a  volume — and  you,  in  whose 
hands  attendinnr  circumstances  have  placed  the  key  of  its  mys- 
tery ,will  read  in  it  more,  much  "  more  than  meets  the  ear." — The 
Avriter  who  so  earnestly  requested  an  immediate  answer,  was  onlv 
prevented  by  caution  from  expluinin;^  his  reasons.  General 
Miranda  had  just  left  Washington.  It  was  expected  there  that 
the  'expedition  would  sail  very  soon  after  his  return  to  tins  city. 
Captain  Duncanson,  if  his  offers  were  accepted,  would  require 
some  days  to  arranp^e  his  affairs,  and  prepare  himself;  he  there- 
fore addresses  colonel  Smith  in  terms  not  to  be  misunderstood  by 
him,  "  You  kxow  I  ou^jht  to  have  an  immediate  answer."--! 
From  w'ndt  triflinj^  causes  and  circumstances  are  we  frequently 

enabled  to  elicit  truth,  and  to  exjiose  the  most  secret  artifices  ! 

Gentlemen,  can  you  entertain  a  doubt  that  tb.is  lett.M'  refers  to  the 
enterprise,  which  is  the  subject  of  the  present  indictment ;  and 
can  you  distrust,  that  captain  Duncanson  obtained  his  knowledge 
of  such  enterprise,  in  his  visit  to  the  president  ?  You  have  seen 
that  gentleman  in  court  during  the  whole  of  this  trial — we  brought 
him  here,  in  hopes  to  learn  from  him  additional  facts  to  those 
contained  in  his  letter :  Irut  the  decision  of  the  court  excluded  us 
from  his  examination.  Not  so,  with  the  prosecutors;  it  was 
fully  in  their  povv^er  to  have  interrogated  him,  and  if  I  have  erred 
in  the  meaning  which  I  have  given  to  his  letter,  the  writer  might 
have  been  his  ov/n  expositor.  We  should  have  exulted  to  have 
heard,  even  at  second  hand,  the  details  of  a  presidential  conver- 
sation. The  president's  communications  with  his  friend  captain 
Duncanson,  may  perhaps  have  been  frank  and  unreserved ;  we 
should  then  have  hailed  them  as  "  precious  confessions."  The 
letter,  therefore,  and  the  permitted  silence  of  captain  Duncanson, 
fasten  on  our  minds  the  truth  of  colonel  Smith's  declarations. 
^  Believe  them  true— Wliere  are  the  witnesses  whose  tes- 
timony would  have  dissipated  every  doubt,  and  dispersed  the 
clouds  which  have  been  permitted  to  obscure  these  proceedings  : 
Where  is  Mr.  Madison,  the  conJidentAal  minister,  the  favourite 
Teiiositorij  of  the  sentiments  and  secrets  of  the  president  ?  W^hy  is 
he  not  produced  in  your  presence  to  exculpate  his  friend  and 
himself,  from  the  stigma  of  this  prosecution  I  If  the  confessions 
of  colonel  Smith  are  untrue,  their  evil  tendency  cannot  b^  too 
earnestly  averted— For  look  you.    he  has  net    attacked  the  foir 
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farnc  of  these  worthy  gentlemen  by  obscure  hints  and  dark  innu- 
endoes— He  has  not  plcfyed  the  part  of  an  anonymous  libeller, 
that  assasin  of  reputation — He  has  boldly,  with  tj-^e  frankness  of 
innocence  and  the  intrepidity  of  truth,  preferred  }:is  charges,  un- 
der his  own  si.L^nature,  to  the  legislature  of  the  union.  The  pub- 
lic prints  throughout  the  United  States  have  circulated  his  asser- 
tions— If  taioc,  how  sicMiderous  was  their  nature  !  With  what 
avi;;ity  should  the  earliest  opportunity  be  seized  for  their  com- 
plete refutation  !  Sucli  an  opportunity  has  occurred — and  such 
an  opportunity  has  been  neglected,  it  was  but  requisite  for  the 
witnesses  to  attend  a  few  days,  at  the  tribunal  of  public  justice-— 
in  tl'is  hali-^ — before  you, //^'2V./(//ou--aVz2T;/.',to  tes'ify  the  truth — 
and  obloquy  would  no  longer  have  darkened  tliC  immaculate  de- 
partm;Jils  of  these  brave  and  illustrious  statesmen  : — V/hiist  tr.eir 
diijnity  would  remain  untarnished,  and  tncir  precious  time  un- 
wastcd,  their  offi^iai  chaructet^  would  have  been  purified  i.y  the 
ordeal  of  this  very  trial,  and  have  shone  forth  Vv'ith  redoubled 
lustre.  If  the  truth  could  have  borne  the  light,  how 
urgent,  how  powerful,  how  omnipotent  were  the  motives  for  its 
exposure. — If  the  president  and  secretary  had  any  regard  for  their 
private  reputations- — ^he  witnesses  ivouid  haiie  attencleS..  If  they 
delii-hted  in  tiiat  nonourable  popularity,  wi  ich  is  the  offspring  of 
personal  integrity,  and  public  \ii tue — the  ivi'ncsses  nvoidd  have 
attended.  If  they  had  any  of  tnat  laudable  desire  for  the  esteem 
of  their  fellow  men,  which  is  the  grand  incentive  to  honourable 
actions — -he  ivltmsses  ivould  Jur  e  att.nd'  d  There  was  no  mo- 
tive tliat  governs  human  conduct,  but  imperiously  required  tlieir 
attendanc:- — if  the  truth  could  have  Dome  the  light,  They  do  kot 
ATTEND. —  i'he  president  prohibits  their  attendance,  and  the  pub- 
lic prosecutor  insists  on  the  trial  without  their  presence. — This, 
gentlemen,  speaks  ioucdy  to  you  in  the  eloquence  of  Jact.  No 
com.ment,  no  ingenuity  or  talents  are  requisite  to  press  upon  }  our 
judgments  t'le  just  and  only  conclusion.  In  their  wilful  absence 
and  obstinate  disobedience  to  the  process  of  this  court,  we  have  a 
volume  of  testimony;  in  every  line  of  wiuch,  the  circumstantial 
evidence  is  corroborated,  and  th.e  declarations  of  colonel  Smith 
receive  "'  confirmation  !?trong,  as  proof  of  holy  writ." 

Gentlemen,  vv^e  cannot  proceed  a  step  in  tl;is  cause,  but  we  dis- 
cover indubituble  evidences  of  colonel  Snnth's  conscious  rectitude 
and  self  approbation.  .He  dreaded  not  the  examination  of  his  ene- 
mies as  witnesses  against  liim  ;  on  the  contrary,  he  called  for 
their  attendance — he  spared  no  expense  to  obtain  it — he  procur- 
ed the  process  of  tois  court  and  used  every  constitutional  means 
to  enforce  it.— With  tlie  proud  independence  of  an  honourable 
man,  he  sou,:^'^^  to  establish  iis  innocence  by  the  reluctant  con- 
fessions of  enmity  itself!  Alas,  gentlemen  1  they  could  not  attend 
—the  president  could  not  dispense  v.iih  their  services  at  Wash- 
ington, eT'£'?2j'or  c /h^  d^t/s  / — rWhatl   not  spare  one    of  the  in. 
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irom  tlic  hi-^hest  to  the  lowest  ? — Xo,  not  one !  and  had  there 
been  a  liuadrod,  my,  a  thousand  more  in  the  service  of  tj;ovcrii- 
ment,  tiouu^h  of  the  most  essential  importance  to  liie  vindica- 
tion of  my  client — beli  jve  me,  not  one  ot"  tliem  would  have  been 
sp.ir.  d  at  t  lis  nn'g/i t i/  /i7'essing  juncinvc. 

But  aiiotncr  excuse  was  attempted.  Those  official  gentlemen, 
whoso  presv-nce  became  sudderdy  and  mrasually  and  unaccoun- 
tably requisite  at  VVas:iin:^ton  in  the  77iohr./i  of  Juhj^  were  denied 
to  the  demand  ofthe  prosecuted,  and  withheld  from  the  process 
of  t:ie  court  ;  iin  unqualitied  refusal  would  have  been  too  barefac- 
ed an  opposition  to  toe  course  ot  justice,  and  too  paipable  an  at- 
tempt to  elude  the  dreaded  investitjation.  An  apoio,ii;y  was 
therefore  su:;-^ested  and  practised,  adapted  to  the  nature  of  tiie 
case — in  artifice,  calculated  to  present  the  front  of  candour,  as  a 
convenient  mask  lor  prevarication.  The  witnesses  were  refused 
to  tiie  process  of  the  court,  yet  they  gratuitously  oiVer  to  testify- 
on  i.Uerrogatories  to  be  presented  to  them  by  a  commission. 

We  are  too  well  aware  of  the  opportunity  -for  evasions  which 
such  comralssions  furnish  to  persons  questioned — we  know  how 
easy  it  is  to  avoid  a  frank  reply — to  explain  away,  and  elude  and 
prevaricate.  The  acceptance  of  such  answers,  would  have  thrown 
our  client  into  the  power  of  witnesses,  from  whom  we  were  desi- 
rous to  conipel  reluctant  testimony,  which,  xvhile  it  excu'puted 
the  accused,  must  implicate  the  candour  and  good  faith  of  tiu^^m- 
selves  or  tiicir  superiors.  We  were  warranted  in  beiievino:,  tliat 
the  same  disposition,  X}i\i:,same  injiiicnce^  that  withheld  their  per- 
sons from  the  court,  would  guide  their  tongues  or  their  pens,  in 
replies  to  out*  interrogations.  No  ;  we  wanted  no  half-way  evi- 
dence— no  qualified  answers' — no  artful  evasions.  We  were  de- 
sirous to  bring  these  men  in  the  presence  of  col.  Smith  ;  to 
trace  ti-eir  connection  with  gen.  Miranda,  and  his  plans,  through 
all  its  win.  ;ings  ;  and  to  let  you  see  their  countenances,  while  you 
heard  tiieir  ansv/ers — we  v/ould  have  sifted  their  answers  to  the 
bottom  :  for  it  must  be  evident  that  we  seek  no  concealment  ;  we 
are  only  solicitous  to  expose  every  fact,  and  to  show  how  far  go- 
vernment ciid  countenance  this  enterprise — how  far  they  did  in- 
fluence col.  Smith  in  the  pait  he  lias  taken  in  it.  But  while  I 
reprol)ate  the  expedient,  I  must  admit  its  policy  ;  since  it  was  of 
the  i.igiiest  import;mce  to  tlie  government  to  prevent  the  acqnit- 
tal  of  a  man,  woo  had  already  been  prejudged  and  punished  to  the 
extent  of  prcsidenticd  power.  Yes,  gentlemen — in  the  removal 
of  col.  Smith  from  office,  we  find  tlie  punishment  preceding  the 
triai,  and  the  judgment  and  justice  of  the  president  fully  commit- 
ted, t  became  taerefore  expedient  to  keep  back  all  testimony 
essential  to  t!;e  accused— -for  he  must  be  convicted  to  justify  the 
premature  forfeiture  inflicted.  It  was  ofthe  highest  and  the  m.ost 
mati;riat  import  to  withhold  any  evidence,  which  mi;^ht  exhibit 
the  government  as  accessary  to  tiic  very  oiTence,  in  the  punish- 
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ment  of  which,  an  over-hasty  zeal  had  ahTady  anticipated  the 
sternest  sentence  of  the  law.  It  is  not,  therefore,  matter  of  ex- 
traordinary astonishment,  that  tliiis  situated,  recourse  should  be 
had  to  such  an  expedient.  Pitiful  subterfuge  I  Contemptible 
evasion  1  Despicable  attempt  to  impose  on  our  judt^ments  and 
discernment ! — Is  it  thus  then^  that  in  the  very  infancy  of  our 
republic,  our  chief  magistrate  dares  to  interrupt  the  course  of 
justice — jTs  it  come  to  this^  that  he  shall  order  a  state  prosecution — 
urge  to  trial — press  to  conviction,  and  withhold  from  the  accused 
ail  proof  of  his  innocence  l  Is  it  come  to  thls^  that  he  shall  jeop- 
ardize tlie  character,  the  property,  the  liberty  of  the  ciuzen,  by 
restraining  the  attendance  of  his  witnesses  ?  These  are  the  very 
features  of  arbitrary  power,  which  I  depicted  to  you  in  the  open- 
ing of  this  defence — these  are  the  insidious  approaches  of  des- 
potism, which  you  arc  to  check  in  their  hrst  appearance.  If  they 
are  tacitly  endured,  the  constitution  of  our  country  is  a  dead  let- 
ter— our  boasted  rights  are  vain  and  unsubstantial  shadows. 
What  ?  Shall  every  circumstance  be  heard  that  can  militate 
against  the  accused,  and  nothing  be  permitted  in  his  vindication 
or  acquittal  ?  Shall  the  executive,  clothed  "  in  a  little  brief  au- 
*'  thority,"  arrogate  to  himself  all  power  and  all  infallibility  ?  Shall 
he  be  permitted  to  accumulate  injury  on  injury  on  the  head  of  a 
fellow-citizen,  and  to  overv/helm  him  with  reiterated  wrongs  ? 
Shall  the  solemn  mockery  of  a  trial  be  j)layed  off,  where  the  ac- 
cused is  liurried  to  the  tribunal  unprepared — his  vindicating  testi- 
mony denied,  and  his  condemnation  urged,  in  direct  violation  of 
the  principles  of  natural  justice  ?  "  If  this  be  law,  wh.ich  it  is  for 
"  you  this  day  to  decide,  the  defendant  lias  had  no  trial  I  This 
"  hall,  built  for  American  justice,  is  no  longer  a  court,  but  an 
"  altar— and  an  American  ciiizeti,  instead  of  being  judged  in  it  by 
"  God  and  his  country,  is  a  victim  and  a  sacrifice." 

Gentlemen,  I  perceive  your  feelings  revolt  at  the  picture  pre- 
sented by  this  prosecution.  You  feel  indignant  at  the  unworthy 
attempt  to  humiliate  you  into  subordinate  agents  of  oppression. 
You  liave  had  an  opportunity  of  investigating  in  some  manner, 
tlie  circumstances  connected  with  the  subject  of  this  trial.  In 
defiance  of  ofien  effort  and  covert  act^  its  true  nature  has  been  un- 
veiled before  you.  Col.  Smith,  it  appears,  was  willing  and  ready 
to  assist  an  enterprise,  v/hich  had  for  its  object  the  emancipation 
of  suffering  millions — an  enterprise  which,  had  it  succeeded, 
would  have  drawn  down  the  blessings  of  a  rescued  nation,  smd  the 
plaudits  of  an  admiring  world.  He  facilitated  it  under  the  ex- 
press knoivledge^  unequivocal  countenance^  and  imfilied  authority  of 
government.  Had  no  diplomatic  difficulties  occurred  at  home, 
and  no  prospects  of  defeat  presented  abroad,  the  honour  and  glory 
of  the  achievement  would  have  been  claimed  to  encircle  the  pre- 
sidential brow.  But  it  was  soon  evident  that  the  minister  of 
Spain  had  noticed  the  transaction  in  all  its  stages— that  he  had 
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apprised  the  authority  at  Caraccas  of  the  intended  expedition,  in 
lime  to  prepare  them  for  tlie  attack,  and  piobably  to  toil  its  suc- 
cess. Diplomatic  representations  and  diplomatic  menaces  over- 
awed even  our  hif^/i  a/iirited  and  undaimtcd  administration.  JKoiv 
it  ivufi  tliat  the  pijrcini^  eye  of  government  was  suddenly  opened, 
and  its  anger  vented  with  infuriate  valour — upon  its  own  accents  I— 
An  ad  mil-able  finesse  to  screen  its  o\.n  connivance  !  Fortunately 
for  col.  Smith,  the  fickle  countenance  previously  given  by  an  un- 
steady administration,  had  not  inveigled  him  into  any  act  which 
contravened  existing  statutes,  or  whicJi  would  support  the  present 
indictment. 

Gentlemen,  I  rest  the  cause  v.ith  a  confidence  that  has  in- 
creased in  e\ery  stage  of  this  discussion.  The  public  have  at- 
tentively watched  its  progress — they  take  a  deep  and  lively  inter^ 
est  in  your  deliberations,  and  ^\ith  anxious  solicitude  await  your 
verdict.  Nor  is  their  solicitude  more  than  commcnsurale  v/ilh 
the  peculiarity  of  the  circumstances  and  the  importance  of  the 
occasion.  A  case  similar  ^\ith  the  present  in  all  its  various  stages, 
would  have  been  a  case  of  extraordinary  hardship  in  any  age,  in 
any  country  and  under  any  government.  How  much  more  ex- 
traordinary— how  much  more  oppressive  at  this  enlightened  pe- 
riod— in  this  free  country — under  an  administration  flowing 
*'  ivith  the  milk  of  hiurxin  kindne:^^:^  An  individual  of  respecta- 
ble character  and  distinguished  services — one  who  has  vin- 
dicated the  liberties  of  his  country  amid  all  the  vicissitudes 
and  hardships  of  its  revolutionary  struggle — who  marched 
in  the  foremost  ranks  of  its  army  and  gallantly  fought  by 
the  side  of  its  illustrious  chief— -has  h.ad  his  cause  prejudged  and 
a  lucrative  and  honourable  ofiice  torn  from  him  by  the  premature 
exercise  of  power.  The  signal  of  persecution  thus  sounded,  has 
been  faithfully,  and  strenuously,  and  mercilessly  obeyed.  Nei- 
ther his  character,  nor  his  services,  nor  their  own  knowledge  of 
his  innocence,  have  had  any  efTect  on  the  vindictive  spirit  cf  his 
persecutors.  You  have  seen  him  dragged  as  a  culprit  to  the  bar, 
that  the  iMer  of  the  law  might  be  inflicted  on  him,  though  the 
cardinal  principles  of  justice  have  been  violated  in  every  stage  of 
the  procedure- — that  by  quirks  and  quibbles,  and  judicial  foiTnali- 
ties — by  debarring  him  from  an  investigation  of  the  whole  truth 
— by  withholding  from  him  testimony,  judged  essential  to  his 
acquittance,  a  ''  foul  defeat"  might  be  wrought  upon  hiin, 
which  should  amerce  Ids  fortune — stigmatize  his  reputation  aiid 
deprive  him  of  personal  liberty. 

Gentlemen — I  will  detain  you  no  longer.  In  your  discern- 
ment and  integrity,  I  have  the  most  implicit  confidence.  It  is 
not  merely  the  cause  of  my  client,  it  is  the  cause  of  the  commu- 
nity— .it  is  your  own  cause,  on  which  you  are  to  decide.  You  are 
about  to  furnish  a  precedent,  that  shall  serve  as  a  guiding  star, 
by  v/hich  future  juries  shall  direct  their  course — your  verdict 
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shall  be  cilecl  in  future  contests  between  the  citizen  and  the  go  ■ 
vernment;  and,  accordin?^  to  its  nature,  shall  it  serve  to  protect; 
the  jeopardized  rights  of  the  one,  or  to  sanction  the  overbearing 
encroaciUTiei'.ts  of  the  otlier.  It  is  not  doomed  merely  to  float 
in  the  transic;nt  rumour  of  the  day  and  then  to  be  forgotten — it 
will  be  enrolled  in  tiie  permanent  records  of  history  and  scruti- 
nized and  appreciated  by  the  impartial  judgment  of  posterity. 
Such,  gentlemen,  is  the  momentous  nature  of  this  cause — such 
the  awful  responsibiiity  of  your  situation.  May  the  genius  of 
OUR  i\DcrENDEvcE  preside  over  your  deliberations — irispireyou 
■vvitii  wisdom  to  discern  your  duty — with  firmness  to  assert  your 
rights.  To  your  patriotism  as  citizens — lo  your  honour  as  men — 
to  your  consciences  as  jurors,  I  make  a  solemn  appeal.  I  pre- 
sent my  client  to  you,  an  upright — an  innocent — ..n  honouiable 
in  n.  Such  let  him  be  found  in  your  verdict — test  his  conduct 
on  the  strict  and  immutal)le  principles  of  justice,  and  you  can  ne- 
ver consign  him  to  the  tender  mercies  of  h."  court.  1  feel  no  ap- 
prehension for  the  event.  His  property — lis  cb.aracter — his 
liberty  are  safe  in  your  hands  ;  because  you  are  an  American  jury  >, 
and  because  you  love  justice  and  detest  persecution. 

r.imncr.  Gentlemen  of  the  jury — I  assume  it  as  a  fact  which 
cannot  be  denied,  and  which  is  clearly  to  be  inferred  fiom  the 
manner  of  conducting  these  proceedings,  as  well  as  from  the 
parties  who  appear  against  the  defcnchmt,  that  t!  is  is  empiraticaliy 
a  state  prosecution.  Impressed  with  a  co  iviction  of  that  fact,  I 
did  not  think,  at  th'i  commencement  of  this  court,  that  it  would 
have  become  my  duty,  during  its  sitting,  to  address  a  jury  ;  for 
when  the  defendant  came  forward  and  averred  upon  oath,  that  he 
had  acted  with  the  knowledge  and  approbation  of  the  executive  ; 
when  he  tln-ev,'  down  the  gauntl-t  of  investigation  on  that  point ; 
when  he  indicated,  as  the  witnesses  by  whom  he  meant  to  prove 
his  assertion,  the  very  heads  of  departments  themselves  ;  when 
he  made  the  utmost  exertions  to  procure  their  attendance,  and 
avowed  his  intention  of  appealing  to  tiieir  oaths — I  confess  I  be- 
lieved that  the  public  prosecutor  would  not  have  deemed  it  con- 
ducive to  the  honour  of  his  cause,  or  the  exalted  character  of  the 
executive  government,  to  urge  on  the  trial  of  this  atatf  firosecu- 
tion^  till  those  witnesses,  whose  presence  we  have  not  been  able 
to  procure,  and  whose  absence  is  attributed,  without  contradic- 
tion, and  upon  oatir,  to  that  very  executive,  had  come  in  and  de- 
posed as  to  the  facts  alleged  in  the  defendant's  affidavit.  I  thought 
that  the  magnitude  of  those  considerations  would  have  overpow- 
ered the  littleness  of  legal  discussions  ;  and  ttiat  this  cause  would 
bave  been  postponed  by  common  consent,  until  it  could  be  brought 
forward  with  all  its  circumstances  ;  and  a  jury  and  the  world  at 
large  enabled  to  form  a  correct  judgment  of  the  nature  and  jus- 
tice cfthis  prosecution.     But  it  has  been  thought  advisable  to 
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Jjursue  a  different  line  of  coiuluct.  We  are  forced  on  to  trial, 
without  the  benefit  of  our  ^vhole  nieiins  of  defence  ;  our  witnesses 
are  willuliy  absent  ;  our  testimony  is  nutinied  and  mutilated  ;  we 
are  tied  and  bound,  and  cast  into  the  furnace  ;  but  still  Ave  hope 
that  you,  like  the  angel  of  God,  Avill  walk  with  us  throui^h  the 
fire. 

You,  gentlemen,  are  taken  from  the  mass  of  your  fellow-cili- 
zens  ;  it  is  therefore  natural  to  apprehend  that  you  may  be  influ- 
enced by  those  prejudices  and  misconceptions,  which  iiave  been 
disseminated  thi-oui^h  the  community  ;  and  it  becomes  my  duty 
to  endeavour  to  remove  them.  Against  general  Miranda,  and 
the  object  of  his  expedition,  I  have  heard  and  read  some  malignant 
calumnies,  which  only  could  have  originated  with  mean  and 
mercenary  beings,  who  never  yet  sacrificed  a  selfish  feeling  to  a 
public  principle  ;  whose  hearts  never  sympathised  with  the  suf- 
ferings of  a  slave  ;  nor  swelled  with  the  mighty  hope  of  delivering 
a  nation.  The  district  attorney,  in  his  opeiiing  address  to  you, 
did  not  permit  himself  to  adopt  those  calumnies  in  their  entire 
extent — heis  incapal)leof  doing  so,  for  his  sentiments  are  liberal, 
■and  his  manners  mild.  Sufficient,  however,  fell  from  him,  to 
give  to  them  somewhat  of  colour  and  countenance,  and  to  enlist 
your  passions  and  prejudices  against  general  Miranda  and  all 
concerned  in  his  expediton,  among  whom  he  charges  the  defen- 
dant with  being  one.  In  particular,  I  remember,  he  termed 
Miranda  a  fugitive  on  the  face  of  the  earth,  and  characterised  the 
object  of  the  expedition,  as  something  audacious,  novel  and  dan-, 
gerous.  It  has  often  struck  me,  gentlemen,  as  matter  of  curious 
observatiiDn,  how  speedily  new  nations,  like  new-made  nobility 
and  emperors,  acquire  tiie  cant  and  jargon  of  their  station.  Let 
me  exemplify  this  observation,  by  remarking,  that  here,  within 
the  United  States,  which  scarcely  thirty  years  ago  were  colonies 
engaged  in  a  bloody  struggle,  for  the  purpose  of  shaking  off  their 
dependence  on  the  parent  state,  the  attempt  to  free  a  colony  from 
the  oppressive  yoke  of  its  mother  country,  is  called  "  audacious, 
"  novel  and  dangerous."  It  is  true,  general  INliranda's  attempt  is 
daring,  and  if  you  will,  audacious — but  wherefore  is  it  novel  and 
dangerous?  Because  he,  a  private  individual,  unaided  by  the 
public  succour  of  any  state,  attempts  to  liberate  South  America. 
Thrasybulus  !  expeller  of  the  thirty  tyrants  !  restorer  of  Athe- 
nian freedom  !  wlierefore  are  you  named  with  honour  in  the  records 
of  history  ?  Because,  while  a  fugitive  and  an  exile,  you  collected 
together  a  band  of  brave  adventurers,  who  confided  in  your  in- 
tegrity and  talents — because,  w  itijout  the  acknowledged  assistance 
of  any  state  or  nation,  with  no  commission  but  what  you  derived 
from  patriotism,  liberty  and  justice,  you  marched  with  your  cho- 
sen friends,  and  overthrew  the  tyranny  of  Sparta,  in  the  land  that 
gave  you  birth — Nor  are  Argos  and  Thebes  censured  for  having 
afforded  vou  refuge,  countenance  and  protection — Nor  is  Isme- 
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nias,  then  at  the  head  of  the  Theban  government,  accused  of 
havins.^  departed  from  the  duties  of  his  station,  because  he  obeyed 
the  impulse  of  benevolence  and  compassion  towards  an  oppressed 
people,  and  gave  that  private  assistance,  wnich  he  could  not  pub- 
licly avow. 

Of  general  Miranda  it  is  true  that  he  has  been  a  wanderer  from 
court  to  court,  like  Hannibal,  supplicating  assistance  for  his  coun- 
try. He  served  in  Florida,  as  your  ally,  during  your  revolution- 
ary war ;  and  there,  from  becoming  interested  in  your  contest, 
from  contemplating  the  prospects  tiiat  were  opened  to  you  by  the 
possession  of  independence,  he  first  conceived  the  project  of 
emancipating  South  America.  From  your  own  altar  of  liberty, 
he  caugbit  the  holy  flame,  Vvhich  has  since  inextmguishabiy  burn- 
ed within  his  bosom  ;  which  has  driven  l:im  from  i  is  houic,  his 
family,  his  social  circle  and  domestic  endearments  ;  w];ich  has 
marked  and  checquered  his  past  life  with  misery  and  n^.isfor- 
tunes  ;  but  which  I  hope  will  hereafter  make  him  the  illustrious 
instrument  of  redeeming  from  bondage  a  noble  country,  hig:dy 
favoured  by  nature,  but  desolated  by  man — a  wretched  country^ 
in  which  the  blessings  of  heaven,  wither  before  the  touch  of  ty- 
ranny. 

When  the  armies  of  France  seemed  to  be  the  vanguard  of  li- 
berty in  Europe,  we  find  Miranda  among  her  most  distinguished 
generals.  From  the  rulers  of  that  republic  he  received  promises 
and  assurances  of  assistance  for  his  long  meditated  project — but 
alas,  gentlemen,  the  promises  and  assurances  of  governois  and 
rulers  are  only  calculated  to  deceive  those  who  confide  in  them  to 
their  ruin  1  Spain  having  made  peace  with  France,  asked  for  the 
sacrifice  of  Miranda  ;  and  it  seems,  gentlemen,  thit  when  tvvo 
nations  are  at  peace,  if  one  of  them  asks  from  the  othei  for  the 
sacrifice  of  an  individual,  tl-.e  demand  is  it  resistible.  Miranda 
was  dragged  before  a  revolutionary  tribunal — but  that  body,  com- 
posed on  somewhat  of  jury  principles,  feefing,  as  1  hope  every 
tli>ng  partaking  of  the  nature  of  a  jury  always  will  feel,  indigna- 
tion at  being  made  t.':.e  instrument  of  such  an  abomination,  loosed 
and  liberated  the  devotexl  victim. 

From  France  he  passed  over  into  England  ; 

Bat  to  his   country  turned  with  ceaseless  pain. 
And  dragged,  at  each  remove,  a  length'ning  chain. 

In  England,  had  general  Miranda  consented  to  a  transfer  of  do- 
minion over  his  country,  and  to  its  being  subjected  to  the  British 
crown,  he  might  have  arrived  to  the  highest  military  l.onours  and 
fortune — but  this  man,  who  is  accused  of  being  a  political  ir.triguer, 
rejected  with  disgust  the  proposals  of  that  intriguing  cabinet,  and 
took  refuge  in  America — '^  the  world's  best  hope." 

Here,  having  soon  perceived  the  clouds  wliicn  were  gathering 
in  our  hemisphere,  he  fondly  iioped  that  the  storm  would  roll 
towai^ds  the  Andes,  and  that  the  tiiunder  of  heaven  was  at  length 
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about  to  bnr=it  upon  Spanish  doniinalion.  With  Avb.at  assurances 
or  pro'.nisesv  wiiii  what  hopes  or  expectations  he  left  our  shores, 
it  is  not  perhaps  permitted  to  me  to  assert ;  but  if  h.is  object  l)e 
to  i^ive  iiappi.icss  to  the  wretched,  and  Uberty  to  the  slave,  may 
he  fulfil  for  his  counlry  the  omen  tb.at  is  contained  in  his  name— 
A  name  tnat  surely  indicates  no  common  destiny.  For  in  what- 
ever ciime  the  contest  is  to  be  carried  on  ;  whoever  shall  be  the 
opp-essor  of  the  oppressed — May  the  Almii^hty  Lord  of  Hosts 
streui^tiien  tie  arms  of  those  that  fit^ht  for  the  freedom  of  their 
native  land  1  INIay  he  i^uide  them  in  their  counsels,  assist  them 
in  t  icir  difficulties,  comfort  them  in  tlieir  distresses,  and  give 
them  victory  in  their  battles! 

Respecting  the  char.icter  of  the  defendant,  col.  Smith,  it  is  surely 
unrrjcessary,  gentlemen,  for  me  to  trouble  you  with  many  words. 
He  is  an  old  revolutionary  officer,  that  foug;ht  under  tlie  eyes, 
and  lived  in  the  famiiy  of  the  illustrious  Washington,  whose 
honourable  certiiicates  he  bears,  as  ti.e  monuments  of  i.is  fame. 
Tue  war  ibr  independence,  that  kindled  in  him  and  general 
Miranda  the  same  love  of  liberty,  by  its  consequences,  connected 
them  in  tae  strictest  friendship.  It  is,  thertlbre,  natural  to  sup- 
pose that  colonel  Smith  may  have  become  acquainted  with  many 
of  the  secret  wishes  and  views  of  Miranda ;  but  for  whatever 
part  he  may  have  taken,  if  in  truth  he  has  taken  any  part  in  pro- 
moting the  expedition  of  which  you '  have  heard  so  mucli,  and 
whatever  may  be  your  verdict,  he  has  already  suffered  the  anti- 
cipated puiiishment  of  removal  from  an  office,  which  to  an  ex- 
emplary son,  brotiier,  parent,  husband  and  friend,  was  the  sole 
support  of  himself  and  family. 

i  nave  thought  it  necessary,  gentlemen,  to  premise  these  ob- 
servations for  the  purpose  of  removing  any  unfavourable  impres- 
sions, under  which  you  may  have  hitherto  laboured  ;  and  also, 
because  1  trust  they  will  induce  you  to  scan,  with  a  severer  scru- 
tiny, any  allegations  of  criminality  in  men,  whose  objects  and 
conduct,  even  as  imputed  to  thtm,  when'judged  of  on  the  broad 
and  universal  principles  of  human  riglits,  of  morality  and  justice, 
and  when  estimated  by  their  tendency  to  promote  the  improve- 
ment or  happiness  of  mankind,  must  appear  essentially  merito- 
rious and  honourable. 

It  is  not,  however,  gentlemen,  exclusively  on  tliese  broad  and 
universal  principles  thEit  you  are  required  to  decide  this  cause.  The 
indictment  rests  on  more  circumscribed  and  partial  foundations, 
which,  although  they  will  not  receive  equal  respect  from  the 
Avorld  at  large,  and  will  probably  never  be  thought  of  by  posterity, 
mrust  still  be  submitted  to  your  p.^culiar  attention.  The  indict- 
ment is  framed  on  a  certain  statute  of  the  United  States,  cojicern- 
ing  Wiiicn  permit  me  to  make  a  few  preliminary  observations. 
This  statute,  wnen  first  enacted,  was  merely  temporary  and  for  a 
very  short  duration.  The  attorney-general,  in  his  opening,  stated 
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the  present  to  be  the  first  trial  that  has  taken  place  on  this  sec^ 
tion  of  the  law,  and  that  it  was  enacted  to  prevent  certahi  enter- 
prisvis  set  on  foot  by  Mr.  Genet,  at  that  time  the  French  niinis- 
ter,   in  favour  of  his  own   government.     A  somewhat  different 
history  of  the  law  has  been    this  day  given,  by  which   it  would 
appear  that  expeditions    similar  to  the  present  were  not  within 
the  contemplation  of  the  legislature  ;    it  has  been  stated,   and    I 
believe  correctly,   that  this  law  was  made  with  a  view  to  certain 
land  exfieditions^  then  forming  under   the  influence    of  French 
counsels,  within  the  boundaries  of  the  United  States,  against  the 
Floridas — And  it  must  be  confessed,  that  the  words  of  the   act 
most  peculiarly  and  naturally  apply  to   military  expeditions  or 
enterprises  by  land ;  neither  the   word  maritime^  nor  any  other 
substitute  for  it,  having  gained  admission  into  the  law.     If,  how- 
ever, the  attorney-general's  statement  be  correct,  and  that  this 
temporary  statute  was  directed  against  M.  Genet — let  the  singu- 
lar circumstance  which  marks  this  trial,  be  a  beacon  to  warn  po- 
litical men,  against  the  unnecessary  making  of  severe  laws,  horn 
temporary  or  party  motives  :  for  who  would  have  thought,  when 
this  clavise  was   enacted,  in  the  vice-presidency  of  Mr.   Adams, 
Avith  direct  hostility  to  M.  Genet,  that  the  first  person  who  should 
be  tried  under   it,    would  be  the   son-in-law    of  Mr.  Adams— 
and   that  the    first  judge,  who  should  preside  on  such  a  trial, 
would  be  the  brother-in-law  of  M.  Genet  1  And  while  I  hold  up 
this  strange  coincidence,   as  a  warning  to  statesmen  against  the 
abuse  of  temporary  power,  let  it  be  a  caution  to  you  also,  gentle- 
men of  the  jury,  not  to  be  induced  by  occasional  or  party  feelings, 
to  give  to  such  a  law  as  this,  an  overstrained  or  severe  construe- 
cion  ;  for  if  you  do,  God  knows  how  scon  it  may  recoil  upon  your- 
selves. 

We  are  told,  however,  that  this  statute  is  entitled  to  peculiar 
respect,  because  it  is  declaratory  of  the  law  of  nations :  and  as 
some  sentiments  of  that  kind  were  expressed  by  the  court,  I  feel 
inclined  to  treat  them  with  the  greatest  deference.  To  me,  how- 
ever, I  confess  it  does  notappear  that  this  statute  has  any  charac- 
teristic of  a  declaratory  law ;  it  is  temporary  and  penal  ;  it  fixes 
penalties  not  known  to  the  law  of  nations,  and  in  creating  crimes, 
goes  beyond  that  law  ;  for  it  punishes  the  inchoate  acts  of  parties, 
and  almost  their  very  intentions;  although  the  aw  of  nations  con- 
fines its  punishments  to  actual  aggressions.  If  it  were  a  declara- 
tory law,  wherefore  should  it  be  linuted  to  a  temporary  duration  ? 
The  law  of  nations  is  universal  and  perpetual  ;  the  fair  exposi- 
tion of  its  meaning  should  be  so  likewise.  I  have  shown  it  was 
not  intended  to  be  perp.;tual ;  neither  is  it  universal.  What  civil- 
ized state  in  the  world  has  a  statute  similar  to  this  ?  England  ha% 
acts  punishing  crimes  against  the  law  of  nations  ;  but  none  in  its 
jiature  or  object  analogous  to  this.  America  did  very  well  with- 
out such  a  law,  until  a  temporary  circumstance,  in  the  ebullition 
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of  party  contest,  j^avc  it  birth  :  and  then  congress  seemed  to  fee  I 
that  in  dcpartin;^  from  tlie  policy  of  other  states,  it  was  makinti^ 
a  dan'^erous  experiment ;  on  no  other  principle  can  you  account 
for  its  havin;^  Umited  tiie  existence  of  the  law  to  so  short  a  period 
us  two  years.  Neither  is  tliis  statute  necessary  for  enforcing-  the 
law  of  nations  ;  that  hiw  is  part  of  the  common  law  of  England 
and  of  t.ie  United  States,  and  if  any  man  offend  against  it,  he 
may  be  punisned,  witliout  the  intervention  of  t.  is  statute. 

The  foregoing  observation  leads  me  to  noiice  an  argument 
urged  yesterday,  by  the  learned  judge  from  Connecticut,  wjio 
appears  at  this  bar  as  a  counsel  for  tiie  prosecution.  He  face- 
tiously jumbled  together,  the  Medes,  the  Persians,  the  Elamites, 
the  Syrians,  the  Egyptians,  as  the  persons  employed  in  Miran- 
da's expedition  ;  and  having  contended  that  from  their  want  of 
commissions,  they  might,  if  taken,  be  executed  by  Spain  as  pi- 
rates, he  necessarily  inferred  that  they  were  also  inJictable  under 
this  statute.  The  force  of  tiiat  conclusion  does  not  strike  me  ; 
for  I  can  easily  conceive  many  cases  of  piracy,  wi  ich  do  not  fall 
■within  the  purview  of  this  law.  Suppose  congress  had  actually 
declared  war  against  Spain  ;  even  tr.en  the  fitting  out  of  amiiita- 
ry  expedition  by  i)rivate  citizens,  without  a  comn.ibsion  from 
government,  would  be  piracy  ;  but  most  assuretliy  it  would  be  no 
offence  against  this  act.  From  his  argument  iiowever,  I  should 
draw  a  very  opposite  conclusion,  and  urge  to  you,  gentlemen,  that 
as  offences  against  the  law  of  nations  can  be  punished  lioth  at 
home  and  abroad  without  the  intervention  of  this  statute  ;  as 
they  are  punislied  in  every  other  country  without  the  existence 
of  any  similar  statute,  you  should  not  be  called  upon  to  give  to  it 
an  extended  interpretation,  under  pretence  of  enforcing  the  law 
of  nations  ;  but  should,  on  the  contrary,  be  careful  to  construe  it 
strictly  in  favour  of  the  accused  ;  pursuant  to  the  acknowledged 
principle,  that  all  penal  statutes  are  to  be  strictly  construed. 

Before  you  proceed  to  a  minute  examination  of  the  testimony 
in  this  cause,  while  the  host  of  witnesses  that  were  examined, 
are  passing  in  review  before  your  minds,  you  must  doubtless  be 
struck  with  the  immense  chasm  that  is  caused  by  the  absence  of 
those  officers  of  government,  and  other  persons,  whose  atten- 
dance we  have  fruitlessly  endeavoured  to  procure.  Perhaps  that 
very  absence  renders  them  more  decisive  witnesses  in  our  favour. 
Tacitus,  the  Roman  historian,  speaking  of  the  funeral  procession 
of  Junia,  a  noble  lady,  in  which,  according  to  the  custom  of  her 
country,  the  images  of  her  ancestors  were  displayed;  but  in 
which,  from  compUment  to  the  existing  government,  those  of 
Brutus  and  Cassius  were  studiously  kept  back,  remarks  that  Bru- 
tusand  Cassius  were  pre-eminent  above  the  rest,  from  the  very 
circumstance,  that  their  images  were  not  to  be  seen.  So  in  the 
course  of  tiiis  trial,  I  trust  you  wiilfeel  that  the  most  pre-eminent 
^nd  important  ^vitnesses,  those  which  in  this  state  prosecution 
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speak  most  conclusively  to  your  consciences  as  honest  men,  are 
the  heads  of  departm  ^nts,  and  the  other  gentlemen  upon  whoni 
we  rested  that  broad  defence,  by  which  we  were  willing  to  abide 
and  to  disclaim  any  minute  or  strict  constructions  of  the  law. — 
Now,  however,  that  we  are  forced  to  take  refuge  within  tl  ose 
minute  and  strict  constructions,  let  me  entreat  you  to  keep  in 
remembrance,  that  there  is  not  only  no  moral  g^iilt  in  the  alleged 
expedition,  with  a  concern  in  which  we  are  charged ;  but  that, 
when  judged  of  by  those  unchangeable  principles  which  we  in- 
voke, it  is  entitkd  to  universal  commendation — let  me  remind 
you  that  we  are  forced  to  answer  this  charge  at  the  present  mo- 
ment under  circumstances  of  very  peculiar  hardship — let  me  di- 
rect your  attention,  to  those  adversaries  of  every  description, 
wiiich  appear  mars'aalljd  against  us — ;.nd  let  me  call  upon  you, 
gentl  jmen,  appointed  as  you  are  to  be  a  bulwark  in  favour  of 
the  virtuous  and  innocent,  to  stand  for  them  between  prosecution 
and  punis'iment — let  me  require  you  to  avail  yourselves  of  liat 
imquesdonable  right,  which  in  a  free  country.  1  iiope  a  jury  will 
alv/ays  possess,  and  which  in  a  state  prosecution  I  hope  a  jury 
v.'iil  always  e^ei-cise,  of  deciding  in  criminal  cases,  both  upon 
the  law  and  fact.  Nor  will  your  doing  so,  in  the  present  instance, 
i-.npose  upo.i  you  any  very  difficult  task  ;  for  no  complicated 
questions  of  law  can  now  arise.  There  is  only  one  principle  to 
be  kept  in  mind,  that  penal  statutes  are  to  be  construed  strictly, 
so  as  to  prevent  the  penalty's  being  inflicted  upon  any  one,  who 
has  not  oiTended  against  the  rigorous  construction  of  the  law. — 
In  making  that  construction  gentlemen,  you  would  derive  no  as- 
sistance from  an  intimacy  with  legal  learning — a  correct  knov/- 
ieclge  of  your  mother  tongue  and  of  the  ordinary  meaning  of  the 
words  and  phrases  used,  is  amply  sufficient.  No  adjudgtd  cases 
or  precedents  can  be  cited  as  to  the  interpretation  of  this  act — 
no  assistance  can  be  derived  from  the  exposition  that  similar  laws 
may  have  heretofore  received ;  for  no  similar  law  exists  in  Eng- 
bjid  or  elsewhere.  The  m.axim,  that  penal  statutes  are  to  be 
strictly  construed,  is  indisputable — under  the  guidance  of  tliat  po- 
lar principle  examine  the  act ;  apply  the  evidence  to  each  of  its 
clauses  ;  and  I  am  much  mistaken  if  you  do  not  find  yourselves 
fully  competent  to  form  a  correct  decision,  as  to  the  meaning  and 
application  of  the  law,  without  embarrassment  or  difficulty. 

The  attorney  general,  in  his  opening  address,  adopted  the  ar- 
rangement which  a  perusal  of  the  statute  naturally  suggests,  by 
examining  into  the  facts,  which  are  to  combine  together  to  con- 
stitute the  crime,  in  the  order  in  Vvdiich  they  are  found  in  the  act. 
My  associates  have  pursued  the  same  course — and  it  seems  to  me 
that  you  cannot  adopt  a  better  method  of  analysing  this  law,  and 
of  examining  whetner  all  the  facts  that  enter  into  the  formation 
of  the  offence^  be  proved,  than  by  considering  every  member  of 
the  sentence  separately  and  in  the  order  of  construction.     To 


WILLIAM  S.  SMITH.  207 


pioceed  then  tlius,  the  defendant  rannot  be  found  p;iiihy,  unless 
it  be  proved  to  your  satisfiiction,  t]:at  vAth'in  tha  territory  orjwis' 
die,  ion  of  th-  United  •SVa/'r*,  he  bcgan^  or  f:et  on  foot ^  oy  pro-cidcd^ 
ov  /in/ared  the  means  of  un  expec  ition,  uhk  h  must  be  proved  to 
be  a  militarij  expedition  or  enteiprise  ;  it  must  also  be  proved 
that  such  military  enterprise  was  to  be  canicd  on  frorn  the  Urjted 
States  against  the  tenitory  or  dominions  of  some  forei;^n  prince 
or  state  ;  and  it  must  lastly  be  proved,  that  such  prince  or  state 
was  one  ivith  vjhom  the  United  Sjatcs  ivcrcat  fieace. 

As  to  the  first  point,  that  whatever  was  done,  was  done  within 
the  territory  or  jurisdiction  of  the  United  States,  there  is  no  dis- 
pute. But  what  proof  have  you  that  the  defendant  either  begun 
or  set  on  foot  the  expedhion,  wJatever  it  may  have  been  ?  Colo- 
nel Smith,  it  appears,  knew  that  IMiranda  had  some  plau  to  be  put 
in  execution  ;  but  the  whole  course  of  the  testimony  goes  to 
prove  that  he  dechiied  being  concerned  in  it,  witl.out  the  appro- 
bation of  the  president — liOW  then  can  he  be  suid  to  have  beL,un 
or  set  on  foot  an  expedition,  wlach  was  planned  by  ^liranda,  and 
which  the  defendant  would  take  no  part  in  till  it  was  laid  beiore 
and  approved  of  by  our  executive  ?  Besides,  if  you  examine  the 
facts  in  chronoloi^ical  order,  it  will  be  very  apparent  tl.at  colonel 
Smith  did  not  beghi  or  set  any  thin[A'  on  foot.  Captain  Lewis 
and  Mr.  Armstrong  j)urchased  arnjs.  Sec.  several  days  before  col. 
Smith  is  alleged  to  have  done  any  tiling.  Amidst  the  multipli- 
city of  witnesses  produced,  none  of  them  has  said  any  thing  about 
the  defendant's  beginning  or  setting  on  foot,  and  Fir.k  is  the  first 
and  indeed  the  only  one  v/ho  deposes  any  thing  respecting  his 
providing  or  preparing  the  means  for  the  expedition,  whatever 
its  nature  or  object  may  be  :  let  us  therefore,  btstow  upon  him  a 
few  moments  attention.  You  will,  I  trust,  agree  witli  me  that 
very  little  weight  is  due  to  his  testimony,  when  you  reflect  that 
there  was  not  a  person  brought  liere,  with  whom  he  had  nego- 
tiated, wl:o  was  not  nrade  the  dupe  of  his  capricious  ami  unau- 
thorised lies.  0ne  was  to  carry  the  mail,  another  was  to  be  of 
the  president's  guard — and  so  on.  This  man  having  implicated 
himself  in  a  great  mass  of  criminality,  by  entrapping  the  unsus- 
pecting with  falsehoods  of  l,is  own  invention,  comes  here  to  elude 
the  punishment,  wi  ich,  from  his  wanton  lies,  he  deserves  better 
than  any  of  the  accused,  and  purges  lamself  by  swearing  against 
colonel  Smith  ;  but  I  ask  you,  gentlemen,  is  such  a  man,  so  cir- 
cumstanced, to  be  relied  on  against  such  a  man  as  colonel  Smith  ? 
In  order  to  probe  the  credibility  of  this  witness,  and  to  expose  his 
motives  clearly  before  you,  I  asked  him,  as  you  may  remember, 
if  he  was  not  afraid  of  a  prosecution,  and  he  answered.  No — I 
then .  asked  him  wiiy  he  was  not  afraid  of  a  prosecution  :  the 
answ^er  to  that  question  I  was  not  peniiitted  to  obtain.  Let  me, 
however,  repeat  it  to  yen  gentieiiien,  v/hy  is  that  man  not  afraid 
of  a -prosecution  I  His  conduct,  as  confessed  by  himself,  not  only 
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lays  him  open  to  it ;  but  his  aggi  avated  imposiiions  seem  to  de- 
mand it — why  then,  after  so  many  indictments  have  been  pre- 
ferrdd  and  fonnd  on  ti.is  subject,  is  he  not  afraid  of  the  punish- 
ment due  to  I  lis  misconduct  ?  Either  because  he  has  made  an  ub-»^ 
solute  contract  for  i  mpunity,  if  he  gives  important  evidence,  and 
then  he  stands  here  as  an  accomplice  turned  informer,  the  most 
odious  and  question.^ble  witness  that  can  be  produced  ;  or  if  he 
has  made  no  such  contract,  he  hopes  at  least,  tliut  by  fixing  the 
offence  on  colonel  Smitii,  he  can  withdraw  himself  from  daUL^er 

and  feels,  therefore,  the  strongest  and  most  direct  interest   in 

attaching  the  whole  weight  of  culpability  on  the  defendant.  The 
question  I  proposed,  until  I  was  better  instructed  by  the  decision 
of  the  court,  sei  nied  to  me  to  be  one  of  the  fairest  that  could  be 
put  on  a  cross-examination  ;  why  any  opposition  was  given  to 
the  witness's  answering  u,  I  cannot  pretend  to  say  :  but  that  kind 
of  protection  afforded  to  an  avowed  approver,  will  perhaps  assist 
you  in  deciding  what  degree  of  importance  ycu  will  attach  to  Lis 
testimony  ? 

I  may  be  mistaken,  l)ut  it  appeared  to  me,  as  if  there  was  a 
design  of  imputing  to  the  defendant  the  misrepresentations  of 
rink  as  his  agent  ;  and  that  therefore,  all  the  men  who  had  been 
entrapped,  were  made  to  state  those  misrepresentations  over  and 
over  again,  with  the  view  of  rendering  tlie  defendant  unpopular 
and  of  fixing  on  him  a  considerable  stigma — but  let  me  ask  you 
gentlemen,  is  tiiere  the  slightest  reason  to  suppose  that  he  au- 
thorised those  mistatements  ?  They  are  abhorrent  from  his  nature 
and  character  :  and  surely  it  was  not  necessary  that  col.  Smith 
should  suggest  untruths  to  link,  hi  order  to  assist  him  in  a  pro- 
ject of  kidnapping.  That  man's  imagination  seems  to  me  to  fur- 
lush  sufficient  funds,  whenever  he  may  tl.inkfitto  draw  on  it,  for  a 
falsehood.  A  remarkable  instance  occurred  of  the  attempt  to 
lix  this  stigma  on  colonel  Smith  in  the  production  of  what  is 
llicetiously  called  the  muster-roll.  The  heading  of  that  paper 
proceeded  from  the  defendant,  and  after  it  was  gone  through,  these 
words  '^Tor  the  president's  guard,"  were  significantly  read  as  in- 
dorsement— but  on  further  incpiiry  it  turns  out  that  the  indorse- 
me^nt  is  not  in  colonel  Smith's  hand-writing,  that  it  was  put  on 
after  the  paper  had  been  given  out  of  his  hands,  and  in  short,  as  I 
presume,  that  it  is  one  of  the  witticisms  of  Mr.  Fink. 

This  paper,  however,  is  urged  as  evidence  that  colonel  Smith 
provided  the  men  named  in  it,  for  a  military  expedition.  Before  I 
consider  what  Avas  the  object  of  the  expedition,  let  me  insist  upon 
a  fact,  which  is  amply  proved  by  the  testimony  before  you,  that 
the  contract  made  \\ith  link,  as  the  agent  of  col.  Smith,  (even 
should  you  believe  that  suspicious  witness)  was  rescinded  by  mu- 
tual consent ;  and  that  after  the  men  were  at  entire  liberty  they 
entered  into  a  new  contract  with  captain  Burning,  under  which 
they  embarked — so  that  even  supposing  every  thing  said  respect- 
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Bii;  ihe  military  nature  of  the  expcdiuon  to  be  true,  tlic  defendant 
tlid  not,  in  contemplation  of  law,  provide  the  men  who  went  in 
the  Leandcr.  In  every  criminal  case  there  is  a  Lens  /ueniie?ui(jef 
and  colonel  Smitii  profitetl  by  it.  By  unnulliiv-^  the  first  contract, 
]ie  is  released  from  all  criminal  responsibility — and  he  cannot  be 
answerable  for  any  new  contract  entered  into  by  those  men  with 
a  strani^er. 

Let  us  now  consider  what  evidence  there  is,  that  tliis  is  a  tjiili- 
tary  expedition.  Commerce  in  arms  and  ammunition  was  unre- 
strained, and  vessels  allowed  to  arm  themselves  as  they  thoui^-ht 
iit,  wnefldtiie  Leander  sailed  for  Jacquemel in  St.  Domingo;  with 
whicii  island,  a  lucrative  and  beneficial  trade  has  been  for  some 
time  carried  on.  Moreover,  all  men  are  at  liberty  to  leave  the 
United  States,  and  whether  they  are  paid  for  i;-oing,  or  have  sub- 
scribed their  names  to  a  contract,  provided  it  be  of  a  civil  nature, 
the  law  is  not  broken.  The  gentleman  that  furnished  the  ship 
and  purchased  the  cannon,  arms  and  amnuuiition  which  were 
taken  out  in  the  l.cander,  as  well  as  many  other  merchants,  was 
long  in  that  trade  ;  and  now  for  the  first  time  the  military  nature, 
of  the  cargo  has  been  n^jide  evidence  of  a  crime.  It  is  fully  proveil 
to  you,  gentlemen,  that  the  Leander  sailed  bona  fide  and  in  fact 
from  this  to  St.  Domingo — and  that  the  persons  who  went  out  in 
that  vessel,  were  to  be  considered  as  passengers  ;  and  that  after 
they  arrived  there,  they  were  at  liberty,  if  they  thought  fit,  to 
return  back.  What  evidence  does  this  furnish  of  a  military  ex- 
pedition's being  fitted  out  from  this  port  ;  even  supposing  that 
at  St.  Domingo,  when  the  defendant  had  no  longer  any  con- 
nexion with,  or  controul  over  it,  it  may  have  assumed  a  military 
appearance.  As  between  Kew-York  and  Jacquemel  there  is  no 
evidence  not  perfectly  reconcileable  with  commercial  objects — and 
no  further  than  that  port,  does  the  defendant  appear  to  have  any 
concern  with  providing,  or  preparing,  or  setting  any  thing  on  foot. 
The  men  who  went  in  the  Leander,  went  to  St.  Domingo  as 
passengers,  in  a  civil  capacity — it  was  not  until  after  their  arrival 
there,  that  they  exchanged  their  liberty  for  the  submission  of 
soldiers — and  until  they  had  consented  so  to  do,  men  cannot  be 
.said,  under  the  strict  construction  requisite  for  a  penal  statute,  to 
have  been  provided  for  a  military  expedition.  Therefore,  on 
this  pouit  also,  the  evidence  for  the  prosecution  has  failed  to  at- 
tach any  criminality  to  colonel  Smith. 

The  next  question  that  presents  itself  for  consideration)  taking 
the  statute  for  our  guide,  is,  supposing  you  have  evidence  enough, 
independent  of  extrajudicial  rumours,  to  make  you  say  the  ulti- 
jTiate  object  of  tliis  expedition  is  military,  yet  does  it  come  witiiin 
the  description  of  a  military  expedition  to  be  carried  on  from  the 
United  States  against  any  foreign  prince  ?  In  order  to  make  you 
perceive  more  clearly  the  importance  of  the  words  '-'•from  thence^** 
m  the  statute,  I  shall  follow  the  example  of  my  learned  frieni^. 

F.    C 
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who  opened  our  defence,  and  read  the  section  without  those  words^ 
<i  If  any  person  shall,  within  the  territory  or  jurisdiction  of  thft 
"  United  States,  begin  or  set  on  foot,  or  provide  or  prepare  the 
*'  means  for  any  miiitai  expedition  or  enterprise,  to  be  carried 
*<  on  against  the  territory  or  dominions  of  any  foreign  prince,"  Sec, 
If  this  vrere  the  law,  it  would  undoubtedly  compreli^snd  the  pre- 
paring and  providing  within  the  United  States,  of  the  means  for 
a  military  expedition  ;  even  though  those  means  were  to  be  trans- 
ported from  the  United  States  to  some  other  place,  and  the  mili- 
tary expedition  to  be  carried  on  Jrom  that  place^  against  the  do- 
minions of  a  foreign  prince.  Such  is  our  case,  if  you  should 
think  it  proved  that  the  expedition  was  military — and  were  tha 
ia\v  such  as  I  have  just  rec<d  it,  you  would  be  forced,  as  far  as  re- 
ntes to  this  point,  to  find  against  the  defendant.  But  the  legisla- 
ture did  not  think  fit  to  take  cognizance  of  the  transportation  of 
warlike  preparations  from  the  United  States  to  any  other  place, 
f.vei^hough  they  were  there  to  be  used  as  the  means  for  carrying 
on  ^iiilitary  expedition  against  a  foreign  prince.  It  confined 
the  penalties  of  the  law  to  those  cases  where  the  military  expedi- 
tion was  to  be  carried  on,  immecliatehj^- and  in  the  Jirst  instance, 
/  iom  the  United  States — and  therefore  inserted  the  emphatic  and 
restrictive  words  "  to  be  carried  from  thence  ;'*  that  is,  to  sail  di- 
rectly from  here  against  the  foreign  prince  or  nation.  No  such 
•^hing  was  done  in  the  expedition  under  your  consideration  ;  for  the 
I^eander  sailed  with  some  arms  and  ammunition,  and  with  sonr*c 
passengers,  to  St.  Domingo.  There,  and  not  before,  the  passen- 
i^ers  v/ere,  if  they  cliose,  to  enter  military  service,  and  to  receive 
<  omvnissions  ;  if  they  did  not  choose  so  to  do,  they  were  to  have 
their* expenses  paid,  and  passages  provided  for  them  back  to  the 
United  States.  At  St.  Domingo,  also,  the  Leander  was  to  be  join- 
ed by  the  Emperor  and  Indostan,  and  two  schooners  ;  and  the  whole, 
when  organised  into  a  niiiitury  expedition,  was  to  proceed  from 
thence  against  the  Caraccas.  This,  however,  it  is  said,  is  carryino^ 
on  a  military  expedition  from  the  United  States  against  the  Car 
raccas,  T'fa  &.  Domingo.  Let  me  repeat  the  question  already- 
put  by  one  of  my  associates  ;  would  an  insurance  on  a  voyage 
from  New-York  to  the  Caraccas  be  violuteri  by  the  vessel's  going 
to  St.  Domingo  ?  As  merchants,  you  can  answer  thut  question. 
Why  should  going  to  St.  Domingo  afiect  the  insurance  ?  Be- 
cause it  is  no  longer  the  voyage  insured  ;  aj^ voyage  from  New- 
York  to  the  Caraccas  must  be  direct  from  the  one  place  to  the 
other,  and  is  n6t  the  same  as  a  ^  oyage  from  Jifew-York  to  the 
Caraccas,  -via  St.  Domingo..  Rtrnember  then,  that  a  penal  statute 
must  receive  a  strict  construction,  and  what  would  not  be  a  fair 
and  sufficient  description  in  a  mercjntile  insti'ument,  of  an  enter- 
prise to  be  carried  on  from  one  place  to  another,  cannot  be  sufii- 
eic-nt  to  satisfy  the  strictness  of  a  penal  law. 
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But  the  force  of  our  reasoning  on  this  point  is  infinitely  strenn-ih- 
ened  bv  the  circumstance,  that  the  Leunder  went  to  Jacquemclj 
not  merely  for  the  purpose  of  touchhii^  there,  but  to  make  all  the 
Tc\[\v.  A'Y  equipments,  (as  the  very  witnesses  for  the  prosecution 
depose)  and  to  rendezvous  with  other  ships,  that  were  to  be  jointly 
concerned  in  t!ie  projected  military  expedition.  Let  us  test  thi:; 
<|uesiion,  not  only  by  the  m-jrcj^ntile  lan^^uage  of  insurance,  bui 
also  (as  tue  enterprise  is  saitl  to  be  military)  by  the  military  a«> 
ceptation  of  words.  Suppose  a  commander  iu  chief  ordered  se- 
veral detachments  from  different  points,  to  rendezvous  at  a  par- 
ticular place,  and  having;  made  the  necessary  arrangements,  •  tc 
proceed /rom  thence  against  an  enemy's  post.  Suppose  the  Eng- 
lish minister  directed  embarkations  fiom  Portsmouth,  Falmouth, 
and  the  Co\^e  of  Cork,  that  they  should  severally  proceed  fron; 
those  places  to  the  island  of  Barbadoes,  and  having  joined  forcer: 
there,  that  they  s'.iouKl  make  a  descent  upon  Caraccas — \M)uld  ir 
not  be  an  expedition  to  be  carried  on  from  the  place  of  3Ml|lez- 
vous,  Barbadoes,  for  instance,  and  not  from  any  one  of  the  places 
^viience  the  detachment  proceeded  ?  So  in  our  case,  the  expedi- 
tion was  to  be  can  ied  on,  not  from  New-York,  from  whence  the 
Leander  sailed,  but  from  Jacquemel,  where  all  the  forces  were  to 
collect,  by  previous  agreement,  and  from  wliich  the  military  de- 
parture for  the  Caraccas  was  to  be  taken. 

Some  other  considerations  place  tlus  matter  beyond  a  doubt. 
It  is  proved  that  when  the  Leander  sailed  from  New-York  the 
arms,  &c.  were  in  such  bad  order  that  she  was  in  no  conditon  to 
undertake  any  miUtary  operations ;  and  it  further  appears  that 
every  person  who  went  oiftin  that  vessel,  whatever  his  expected 
rank  might  be,  went  as  a  Voluntary  passenger  to  a  friendly  isl- 
and, where  he  v/as  to  be  at  liberty  to  stay  or  return  ;  or,  if  he  pre- 
ferred doing  so,  to  enter  into  a  military  line,  to  enrol,  and  if  he 
was  an  officer,  to  receive  his  commission.  Surely,  then,  the 
friendly  island,  where  the  arms  were  to  be  put  in  proper  order  for 
military  purposes,  and  where  the  passengers  were  to  change  their 
condition,  and  become  soldiers,  is  the  place  where  the  expedition 
is  to  be  considered  as  assuming  a  military  character  ;  and  from 
that  place  you  must  consider  it  as  carried  on  against  the  object 
of  attack.  The  construction  and  force  which  I  have  given  to 
those  v/ords,  "  to  be  carried  on  from  thence,"  seem  to  me  unan- 
swerable ;  and  in  a  case  where  so  many  motives  should  induce 
you  to  lean  strongly  towards  an  acquittal,  you  will  rejoice  at  hav- 
ing found  a  resting  place,  on  which  your  consciences  may  re*' 
pose  ;  and  at  the  opportunity  of  absolving  a  man,  who  is  free  from 
moral  guilt,  and  who,  at  the  best,  has  been  most  rigorously  dealt 
with. 

There  is  yet  another  point  for  your  consideration  :  supposing 
all  the  other  requisites  of  the  act  to  be  established  against  the  de- 
fendant;  v/hich  is  the  very  reverse^of  the  truth,  yet  the  expedluou 
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must  be  carried  on  against  a  nation  "  with  whom  the  Unitecl 
"  States  are  at  peace."  This  topic  has  already  undergone  so 
much  discussion,  that  the  force  of  our  observations  must  have 
long  since  been  impressed  on  your  minds  ;  I  shall  therefore  be 
very  brief.  It  is  acknowledged  that  there  are  two  kinds  of  war, 
one  regularly  proclaimed  by  the  governments  of  two  countries, 
and  one  actually  existi.  g  defactq  by  the  hostile  conduct  of  one 
country  against  another.  So  peace,  the  opposite  of  war,  must  be 
capable  of  receiving  two  explanations.  Now,  keeping  in  remem- 
brance the  maxim  I  have  so  often  impressed  upon  your  minds, 
that  penal  statutes  are  to  be  strictly  construed,  and  that  every 
Avord  employed  in  describing  the  offence,  is  to  be  received  in  the 
sense  most  favourable  to  the  accused,  it  necessarily  follows,  that 
if  one  of  the  significations  of  the  word  ''''  peace  ^*  \\\\\  take  the  de- 
endant's  case  out  of  the  statute,  that  signification  must  be  pre-'' 
ferred.  It  would  be  sufficient  for  me  to  show  that  in  common 
parliance,  and  the  ordinary  intercourse  of  life,  that  word  is  fre- 
quently used  in  the  sense  for  which  I  contend.  But  I  shall  go 
further,  and  show  that  even  the  congress  which  passed  this  law, 
has,  in  its  legislative  acts,  employed  the  word  in  the  same  way. 
For  that  purpose  let  me  request  your  attention  to  an  act  passed 
the  27th  of  March,  1794,  chap.  12.  entitled  "  an  act  to  provide  a 
"  naval  armament,"  (vol.  3.  p.  24.)  It  begins  by  reciting  that, 
^"  the  depredations  committed  by  the  Algerine  corsairs  on  the 
*'  commerce  of  the  United  States,  render  it  necessary  that  a  naval 
*'  force  should  be  provided  for  its  protection.'*  The  act  declares 
no  war ;  congress  did  not  exercise  its  constitutional  function  of  de- 
claiihg  war ;  no  power  was  even  giveii.io  the  president  of  making 
reprisals  ;  but  only  an  authorisation  to  pinxhase  or  provide,  and 
man  four  ships.  The  act  then  concludes,  "  that  if  a  peace  shall 
"  take  place  between  the  United  States  and  the  Regency  of  Al- 
^  giers,  no  further  proceeding  shall  be  had  under  this  act.'*  If  a 
peace  shall  take  place  I  Where  was  the  war,  without  a  declara- 
tion by  congress  ?  Hov/  did  it  originate  ?  Not  in  the  manner 
indicated  by  the  constitution  ;  nor  in  the  provisions  of  that  lav/ ; 
but  only  in  the  depredations  committed  by  the  Algerines  on  the 
American  commerce.  Here,  then,  is  a  legislative  acknowledgment 
that  depredations  of  that'  kind  may  destroy  a  state  of  peace  ;  and 
that  congress  sometimes  use  that  word  in  a  sense  no  way  opposed 
to  war  declared  according  to  the  forms  of  the  constitution.  Please 
to  observe,  too,  that  this  act  v.'as  passed  on  the  27th  of  March, 
1794,  and  that  the  law,  on  which  the  defendant  is  indicted,  was 
passed  on  the  5th  of  June,^of  that  year.  We  only  ask  you  then 
to  construe  the  word  "  peace^'  in  the  statute  of  the  5th  of  June,  in 
the  same  sense  that  cpngress  manifestly  employed  it  on  the  27th 
of  March  preceding — as  expressing  a  state  which  is  destroyed, 
with  respect  to  any  foreign  power,  by  the  depredations  of  that 
power  upon  our  commerce  \  aixl  cf  course  by  ar^y  unwarrantable 
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hostile  aggressions.  But  the  counsel  on  the  other  side  say  there 
cannot  be  war  under  the  terms  of  tlie  constitution,  unless  it  be  de- 
clared by  coni;;ress.  Here  they  entrench  themselves  ;  but  how  do 
lliev  refute  the  conchision  which  results  from  the  statute  I  have 
just  alhided  to  ?  In  ttutiJ,  it  seems  to  me,  that  the  constitution  is 
very  unnecessarily  and  incorrectly  brought  into  this  discussion — 
and  that  any  inferences  from  it  are  perfectly  hiapplicable.  That 
instrument  was  formed  to  prevent  the  encroachments  of  one 
brancnofthe  government  upon  the  others,  and  of  all  upon  the 
people  ;  but  it  had  no  reference  to  any  tiung  except  the  limitation 
of  tlie  powers  of  the  public  functionaries.  The  president  un- 
doubtedly cannot,  by  hLs  own  authority,  place  the  country  in  a 
state  of  war  ;  but  does  it  follow  from  tiience,  that  any  other  coun- 
try cannot  destroy  the  state  of  peace  between  itself  and  us  by  i 
actual  aggressions?  T  iat  is  a  thing  defacto^  not  depending 
the  clauses  of  our  constitution  ;  and  in  that  light  it  was  conside' 
cd  by  the  congress  which  passed  both  this  law  and  the  law 
against  the  Algerine  depredations.  Suppose  a  military  expedi- 
tion had  been  fitted  out  by  individuals,  to  be  carried  on  from  the 
United  States,  against  the  Algerines,  during  the  existence  of  that 
law,  would  the  chstrict  attorney  have  gravely  contended,  in  the 
face  of  its  last  clause,  that  the  Regency  of  Algiers  was  at  peace 
with  the  United  States,  because  congress  had  not  formally  declar* 
ed  war  against  it  I  The  true  construction  of  the  statute  on  which 
the  defendant  is  indicted,  I  take  to  be  tiiis — it  is  meant  to  go  far^ 
ther  than  the  law  of  nations,  but  for  whom  ?  For  those  nations, 
whose  unequivocal  amity  and  friendly  dispositions  towards  us, 
entitle  them  to  something  more  advantageous  than  the  bare  bene- 
fit of  the  law  of  n.;tions — those  who  preserve  only  a  formal  peace, 
while  they  are  inflfcting  the  injuries  of  war,  do  not  deserve,  and 
shall  not  enjoy,  the  privileges  which  we  confer,  by  our  own  code, 
upon  sincerely  friendly j  and  therefore  favoured  states. 

This  brings  us  to  consider  what  has  been  the  conduct  of  Spain 
towards  the  United  States.  The  district-attorney  admitted  that 
he  should  be  under  the  necessity  of  proving,  every  thing  that 
enters  into  the  statutory  description  of  this  oitence.  and  among 
other  things  that  the  United  States  were  at  peace  with  Spain. — 
In  the  course  of  the  trial,  however,  he  has  offered  no  proof  of 
that  disputable  fact ;  not  even  by  reading  the  magical  words 
■which  compose  the  first  article  of  the  treaty  of  San  Lorenzo.  I 
beg  leave,  therefore,  to  propose  to  him  this  dilemma.  Either 
there  is  no  proof  of  which  you  gentlemen,  as  jurors,  can  take 
cognizance,  that  the  United  States  were  at  peace  with  Spain — 
and  of  course  the  defendant  must  be  acquitted :  or  the  state  of 
the  two  countries,  as  to  peace  or  war,  is  a  matter  on  which  the 
jury  is  warranted  to  form  an  opinion,  from  circumstances  of 
public  notoriety — and  then,  of  course,  the  discussion  of  those  cir- 
cmnstances  of  public   notoriety  is  open  to  us ;  notwithstanding 
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the  court  judged  fit  to  reject,  as  evidence,  the  president's  message 
and  the  public  documents,  by  which  we  offered  to  prove  the  re- 
lative state  of  the  two  countries.  In  the  absence  of  proof,  on  the 
part  of  the  prosecution,  as  to  the  existence  of  peace,  let  me  state 
a  case  by  way  of  hypothesis.  Suppose  Spain  had  made  encroach- 
ments upon  our  territory — had  captured  our  citizens  upon  our 
own  boundaries,  and  had  committed  depredations  on  our  com- 
merce, such  as  by  inference,  constituted  the  Algerine  war,  could 
it  be  said  that  we  were  at  peace  under  circumstances  that  con- 
gress itself  declared  destroyed  peace  between  the  United  States 
and  Algiers  ?  Has  the  testimony  for  the  prosecution  proved  that 
a  state  of  things  different  from  this  existed,  and  it  should  prove 
every  tl)ing  necessary  for  the  conviction  of  the  defendant.  But 
,«it  win  probably  be  at  present  contended  on  the  other  side,  that 
|rou  may  ground  your  verdict  as  to  this  point,  on  public  notoriety 
^3^11  so,  I  ask  you,  is  it  not  publicly  notorious,  that  what  1  have 
just  now  hypothetically  laid  before  you,  was  in  truth,  the  real 
conduct  of  Spidn  ?  The  district-attorney,  in  his  opening  speech, 
said  that  this  prosecution  was  to  do  justice  between  Spain  and  the 
United  States — by  this  statement  I  think  he  accurately  arranged 
the  parties  concerned — and  justly  placed  the  United  States  on  the 
side  of  the  defendant.  Spain  is  the  prosecutrix ;  she  has  come 
into  your  courts,  saying  she  was  at  peace,  v/hile  she  was  making' 
you  feel  the  calamities  of  war.  She  asks  from  you  the  benefit  of 
one  of  your  own  peculiar  laws,  such  as  is  not  to  be  found  in  the 
code  of  any  other  nation,  which  was  enacted  from  internal  con- 
siderations, and  in  favoiu-  of  other  states,  that  observe  towards  us 
a  conduct  unequivocally  friendly  ;  and  she  asks  from  you  this 
gratuitous  favour,  as  a  right,  while  yout  territories  are  yet  mark- 
ed by  her  unequivocally  hostile  aggressions.'^  Let  her  take  the 
benefit  of  the  law  of  nations  against  your  citizens,  as  she  would 
be  obliged  to  do  against  Bristish  subjects,  if  they  had  pursued  a 
similar  conduct.  The  executive  disavov,  s  their  acts,  and  leaves 
the  individuals,  if  taken,  without  national  protection  ;  surely  such 
disavowal  and  abandonment  on  the  part  of  our  executive,  is  an 
ample  sacrifice  to  the  etiquette  of  courts.  Suppose  an  indictment 
on  this  statute  had  been  framed  in  the  Mississippi  territory, 
against  any  brave  Americans,  v>]io,  withcut  the  orders  of  govern- 
ment, might  have  made  a  military  expedition  v/ithin  the  Spanish 
lines  to  rescue  the  Kempers.  The  construction  of  the  law  that 
would  bg  applicable  to  their  case,  in  that  country,  is  equally  ap- 
plicable to  the  case  of  the  defendant  in  New-York.  What  then, 
let  me  ask  you,  would  be  the  astonishment  and  indignation  of  a 
jury  there,  if  the  public  prosecutor  informed  them,  that  notwith- 
standing tliese  outrages  were  unatoned  for,  and  perhaps  likely 
to  be  repeated,  yet  it  was  expedient  to  sacrifice  those  gallant  ad- 
venturers to  her  resentment.  Would  they  not,  by  their  verdict, 
teach  the  government  to  answer  tlius,  to  such  an  insolent  demand 
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on  the  part  of  Spuin  ?  Before  you  ask  the  sacrifice  of  American 
citizens,  restore  those  yovi  have  carried  a\\  ay,  abandon  our  terri- 
tories, make  satisracliou  for  your  depredations  on  our  property 
and  commerce,  renounce  your  hostile  plans — ard  after  you  have 
purged  away  your  own  otVences,  should  any  new  injuries  be  done 
to  you,  then  you  shall  enjoy  the  benefit  of  all  our  laws.  Let  your 
Verdict  give  government  the  same  instructive  lesson  ;  you  are  the 
protectors  of  a  fellow  citizen  against  the  vindictive  oppression  of 
foreiu;n  states ;  you  have  the  power  of  resisting  their  insolent 
demands  ;  you  have  nothing  to  do  with  their  vapouring  menact  s  ; 
to  them  I  trust  govemment  has  already  replied,  that  America 
adopts  Fingal's  advice  to  the  son  of  Ossian — Never  seek  the  bat- 
tle with  the  foe — nor  shun  it  when  it  comes. 

I  have  thus,  gentlemen,  examined  the  statute  at  some  lengtlw. 
and  given  to  it  a  construction,  wliich,  if  you  believe  it  correcBp*- 
will  undoubtedly  entitle  the  defendant  to  an  acquittal.  I  shalP 
■give  you  an  additional  reason  why  you  should  believe  in  the  cor- 
rectness of  my  construction.  General  Miranda's  expedition  was  u 
subject  of  general  conversation  in  this  city  some  time  before  it 
sailed ;  it  was  carried  on  under  the  eyes  of  the  government,  and 
known  to  many,  whose  political  communications  with  Washing- 
ton city  are  no  doubt  accurate  and  frcfjuent.  This  circuir.star.ee, 
even  exclusive  of  the  inferences  that  must  arise  from  the  non- 
attendance  of  the  heads  of  departments,  is  sufficient  to  convince 
you  that  the  expedition  was  carried  on  with  the  knowledge  of 
government.  Why  then  was  it  not  prevented  ?  Most  assuredly 
because  the  executive  saw*  that  it  could  be  carried  on,  and  in- 
deed was  carrying  on,  cMisistently  with  the  laws  of  the  United 
States.  If  it  were  otherwise,  if  the  expedition  were  a  violation 
of  the  law,  with  such  ample  time  for  deliberation  and  action, 
would  not  the  president  have  exercised  the  power  vested  in  him 
by  the  seventh  section  of  this  statute,  and  hindered  the  sailing  of 
the  Leander.  To  render  this  argument  more  striking,  let  me 
remind  you  of  the  evidence  of  colonels  Swartwci:t  and  Piatt ;  by 
v/hich  it  irresistibly  appears  that  the  defendant  had  no  doubt  he 
was  acting  with  tlie  knowledge  of  government,  and  therefore 
would  do  nothing  intcDtionaily  to  violate  the  law.  Let  me  also 
recal  to  your  memories  captain  Duncanson's  letter,  which  ^ou 
have  read — From  that  letter-;  draw  your  own  conclusions,  as  to 
the  extent  of  the  president's  knowledge — but  it  is  certain  that 
captain  Duncanson,  who  resided  in  Washington,  was  apprised  of 
the  expedition,  and  informed  that  colonel  Smith  would  have  the 
disposal  of  some  military  commissions.  Was  he,  think  y'ou, 
the  only  man  in  Washington  to  v/hom  those  things  had  been  told; 
or  do  you  believe  that  the  president  and  the  o^icers  of  govern- 
ment were  ignorant  of  reports,  that  had  ol^tained  very  general 
currency  ?  His  letter  is  dated  the  20ih  of  December  last,  and  the 
Leander  did  not  scul  ujVcii  the  2d  of  Febr^jury.     The  eiipeditior* 
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was  therefore  known  at  Washington  six  or  seven  ^vceks  before 
at  took  place,  and  no  effort  made  to  stop  it.  Surely,  then,  the  pre- 
sident and  secretary  of  state,  and  other  officers  of  government, 
considered  it  as  perfectly  consistent  with  our  laws.  I  confess, 
gentlemen,  I  attach  very  great  weight  to  the  opinions  of  those 
gentlemen — I  sincerely  esteem  and  respect  them  all — Mr.  Jeffer- 
son I  believe  to  be  not  only  an  enlightened  patriot  and  a  consummate 
statesman,  but  also  to  comprise  in  his  extensive  information,  a 
very  accurate  knowledge  of  the  law  :  He  had  learned,  I  presume, 
that  the  Leander  was  bound,  in  the  first  instance,  for  Jacquemel ; 
he  knew  that  the  transporting  of  arms,  ammunition  and  military 
stores  to  St.  Domingo  was  not  prohibited ;  he  knew  an  American 
as  well  as  a  foreigner  might  travel — he  probably  considered,  as 
I  do,  every  person  that  went  in  the  Leander,  as  in  the  eye  of  the 
law,  only  a  traveller,  till  he  should  assume  a  military  character  in 
a  foreign  port — he  saw  that  no  military  expedition  was  to  be 
carried  on  from  the  United  States ;  :and  he  felt  that  there  was 
nothing  in  our  relations  to  Spain  wliich  could  lay  claim  to 
the  extraordinary  exertion  of  peculiar  friendship  on  the  part 
of  the  United  States ;  nor  any  thing  in  the  object  of  tne  ex- 
pedition itself,  that  could  alarm  his  benevolence  or  patriotism. 
This  view  of  the  subject  does  justice  to  all  parties  ;  it  marks  the 
wisdom  of  the  president  in  abstainrng  from  interfering  with  the 
expedition  ;  it  marks  the  prudence  of  the  chief  by  whom  it  wa^ 
conducted,  and  the  cautious  observance  of  the  law  by  tl.ose  who 
acted  under  him ;  and  it  will  mark  your  discrimination,  justice 
and  integrity,  if  you  adopt  this  construction  of  the  statute,  and 
give  a  verdict  of  acquittal.  .^ 

I  could  wish,  before  I  conclude,  to'inake  another  observation. 
This  trial  has  by  some  been  considered  as  a  party  question,  and 
I  understand  that  my  conduct  in  the  defence  of  the  gentleman 
indicted,  has  been  talked  of,  by  the  weak  and  ignorant,  as  some- 
thhig  like  a  dereliction  of  my  professed  political  principles.  I 
pity  such  party-bigots,  and  have  only  to  assure  them,  that  no 
feelings  such  as  they  possess,  shall  ever  weaken  my  zeal  for  my 
client.  But  as  to  my  political  principles,  they  are  a  subject  on 
which  I  am  too  proud  to  parley,  or  enter  into  a  vindicatory  ex> 
planation  with  any  man.  In  me,  republicanism  is  not  the  result 
of  birth,  nor  the  accidental  offspring  of  family  connexions — it  is 
the  fruit  of  feeling  and  sentimentj'of  study  and  reflection,  of  ob~ 
servation  and  experience— it  is  endeared  to  me  by  suffermgs  and 
misfortunes.  I  see  gentlemen  on  that  jury,  between  whose  po- 
litical principles  and  mine,  there  is  not  a  shade  of  tlifference--.we 
agree  as  to  the  hands  to  which  we  would  confide  the  offices, 
honours,  power  and  wealth  of  the  republic— I  trust  we  also  agree 
in  this,  that  nothuig  can  be  more  injurious  to  the  due  administra- 
tion of  the  law,  than  that  political  considerations  or  party  preju- 
dices shoukl  be  permitted  to  ascend  the  bench,  or  enter  into  the 
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jury-box.  That  pollution  of  justice  has  given  vise  to  many  of 
those  abominuiions  and  honors  w.ich  have  disgraced  and  deso- 
lated Europe.  I  adjure  you,  do  not  niinj^le  the  spiiit  of  party, 
witii  the  wholesome  medicine  of  the  law  ;  for  if  you  do,  most  as' 
auredly,  sooner  or  later,  eD'/i-handed  justice  will  commend  th--  in." 
i^redii^nts  of  the  jioisoned  chalice^  to  ijour  own  lifs.  I  intrcat  you, 
exercise  your  prerog-atives  and  discharge  your  duty  in  tlie  spirit 
of  uprightness  and  mercy — Jo  not  suffer  the  defendant  to  be 
sacrificed  as  a  sin-offerin,^  or  a  peace-offering  ;  and  if  lie  is  to  be 
made  the  scape-goat,  on  wijich  are  to  be  fixed  the  faults  of  others, 
give  him,  at  least,  the  privilege  of  escape. 

[Mr.  Harison's  speech  is  here  omitted,] 

Sanford.  It  has  now  become  my  duty  to  address  you  on  the 
part  of  the  prosecution.  In  doing  this,  pefhaps  I  siiall  not,  in 
any  respect,  imitate  tlie  example  of  the  counsel  for  the  defendant, 
who  have  preceded  me.  I  snail  ceriidnly  not  be  so  loud  ;  for  my 
lungs  would  fuil  in  the  attempt.  I  siiall  certainly  not  be  so  long  ; 
for,  if  1  should  not  exhaust  my  subject,  1  should,  at  least,  exhaust 
myself  in  less  time  than  any  one  of  them  has  occupied  in  ad- 
dressing you.  I  siiall  undoubtedly  be  less  eloquent  tiian  they  ; 
for  tiie  arts  of  eloquence  are  not  mine.  I  cannot  address  you 
with  vehemence ;  for  it  is  not  my  manner.  I  shall  not  invoke 
God.  as  tocy  have  done  ;  and,  1  shall  not  even  attempt  to  move 
your  passions. 

I  shall  address  myself  solely  to  your  good  sense,  and  shall 
presume  that  you  sit  here  under  the  influence  of  no  other  senti* 
ment  tiian  an  anxious  wish  to  do  justice,  acccording  to  law  and 
evidence,  between  the  con^iuiuty  and  the  individual  accused. 

You  have  been  addresstSf  '-^^  gi't^at  length,  by  four  counsel  on 
the  part  of  the  defendant.  Each  one  has  treated  the  subject  in. 
his  own  way,  but,  in  some  respects,  all  have  pursued  tlie  same 
course — all  have  concurred  in  attempting  to  excite  prejudices  in 
y^our  minds  against  this  prosecution — all  have  exerted  their  inge- 
siitif  y-  niv'l  exhausted  their  talents  in  this  attempt.  Every  topic 
Wuicii  might  serve  to  catch  a  prejudice,  enlist  a  passion,  or  ex- 
cite a  feeling  in  favour  of  the  defendant,  has  been  urged  upon 
your  attention. 

For  this  purpose,  the  indictment  against  colonel  Smith  has 
been  denounced  as  a  state-prosecution  .One  of  the  counsel  has 
declared  that  he  shall  take  it  for  a  fact,  another  has  said  that  he 
takes  it  for  granted,  and  all  have  asserted  that  this  is  a  state-pro- 
secution. The  object  of  affixing  this  appellation  to  the  present 
case  is  obvious.  They  give  it  an  odious  name,  in  order  that  you 
may  connect  with  it  all  those  odious  ideas  which  are  connected 
with  state-prosL^cutions  in  countries  where  they  really  exist.  But, 
gentlemen,  you  are  not  to  be  deluded  by  the  magic  of  a  word, 
where,  too,  tliat  word  is  altogether  misapplied.  They  affirm  that 
this  is  a  state  prosccutlo;:.  I  ask,  what  evidence  is  before  you  to 
^how  that  tfis  is  ^  state-prosecution  ?  There  is  none.  This,  then. 
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is  merely  an  unsupported  declaration  made  by  the  counsel,  an  as- 
sertion without  proof.  But  in  what  sense  can  this,  or  any  other, 
be  called  a  stutc-prosecution  in  this  country  ?  We  have  derived 
this  expression  from  the  country  from  which  we  derived  our  lan- 
guage ;.  but  a  state-prosecution,  as  understood  in  Europe,  cannot 
exiit  under  the  laws  of  the  United  States.  In  the  despotic  go- 
vernments of  Europe,  we  know  that  an  individual  may  be  called 
upon  to  answer  for  any  offence  alleged  against  him  by  the  prince 
or  I  is  officers.  Prosecutions  so  instituted,  where  it  is  in  the  plea- 
sure o."  tiie  monarch  to  accuse,  and  in  his  power  to  condemn,  are 
properly  called  stdte-pn.secutions,  and  are  justly  odious.  But  our 
constitution  and  laws  secure  us  from  such  arbitrary  accusations. 
The  prosecution  against  Smith,  in  this  instance,  is  by  an  indict- 
ment found  by  a  grand  jury.  It  is  not  an  accusation  presented 
for  tiidi  by  the  president,  or  ai.y  officer  of  the  government, 
but  it  is  the  solemn  act  of  a  grand  jury  of  the  country,  by  which 
they  allege,  on  their  Oiiti.s,  that  a  violt.tion  of  the  laws  has  been 
committed.  It  comes  before  you  in  the  same  manner  as  any 
other  prosecution,  for  murder,  robbery,  or  any  other  offence.  And 
there  would  be  as  much  reason  in  denouncing  an  indictment  for 
murder  as  a  state-prosecution,  as  there  is  in  applying  the  ex- 
pression to  this  case.  Surely  then,  gentlemen,  you  cannot  be 
iuisled  hy  the  declamation  which  you  have  heard  concerning  state- 
prosecutions. 

For  the  same  purpose,  the  counsel  have  appealed  to  your  love 
of  liberty,  and  have  pronounced  this  a  glorious  enterprise,  intend- 
ed to  give  liberty  to  a  great  people.  They  have  told  you  that  it 
deserves  your  commendation  and  favour.  It  is  certainly  very  na- 
tural that  ideas  like  these  should  fall  from  those  of  the  counsel  who 
have  themselves  figured  in  revolutionary  scenes,  and  have  in  per- 
son contributed  to  erect  the  fabric  of  our  independence.  Undoubt- 
edly, t!  e  mere  mention  of  this  subject  must  revive  their  revolu- 
tionary ardour,  and  excite  the  recollection  of  those  services  which 
they  rendered  theii'  country  when  her  own  independence  was  ia 
contest.  Surely,  it  is  very  natural  that  such  feelings  should  pro- 
duce such  effusions. 

But  let  me  seriously  ask  you  w'hether  this  expedition  deserves" 
commendation  or  favour  ?  AVliat  are  the  views  of  Miranda,  this 
knight-errant  of  liberty,  as  he  is  now  represented  ?  Does  it  appear 
that  he  intends  to  give  his  country  a  government  more  free  than 
that  to  which  it  is  now  subject  ?  Does  it  appear  that  the  inhabi- 
tants of  Caraccas  are  discontented  with  their  present  situation,  or 
desirous  of  the  emancipation  which  is  about  to  be  forced  upon 
them  ?  There  is  no  evidence  of  this.  On  the  contrary,  as  far  as 
we  have  evidence  on  the  subject,  it  appears  that  this  expedition 
v;as  prepared,  not  to  give  liberty  to  an  oppressed  people,  but  to 
invade  the  peaceable  colonies  of  a  friendly  power— to  gratify  the 
avarice  and  ambition  of  individuals.     But  the  principle  upon 
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\vhidi  all  this  declamation  proceeds  is  unsound,  and,  in  my 
opinion,  deserves  detestation  rather  than  applause.  According  to 
this  principle,  we  are  to  become  arbiters  of  systems  of  j.50vern- 
Tneiit  for  other  countries,  and  to  set  on  foot  expeditions  to  £!;ive  li- 
berty to  the  oppressed.  If  this  expedition,  which  is  to  c:ive  liberty 
to  a  part  of  South  America,  be  so  i^lorioiis,  it  would  be  equally 
proper,  and  doubly  {glorious,  in  the  view  of  the  counsel,  to  prepare 
another  against  1- ranee  or  Spain,  to  invade  tliose  countries,  and  to 
expel  tile  Corsican  usurper,  as  the  counsel  liave  been' pleased  to 
call  the  emperor  of  France.  If  this  be  allowable  for  us,  any  Eu- 
ropean nation,  havini^  an  equal  rii^ht  to  relieve  the  oppressed, 
mii^ht  ima.^ine  that  our  p;overnment  could  be  chan^^ed  for  the 
better,  and  mi;^ht  kindly  invade  us  for  the  glorious  pur|X)s»e  of 
giving  us  that  liberty  which  we  could  not  before  unclcrstund  or 
enjoy.  Such  a  principle  would  destroy  the  peace  of  the  world. 
Under  pretence  of  i)ropagating  tlie  true  reli.L^ion,  Mahomet  and 
his  followers  ravaged  half  the  earth.  Cortez  and  Pi>  rro,  when 
they  conquered  and  pillaged  the  finest  paits  of  South  America, 
had  pretexts  as  pLuisible  and  as  just  as  those  of  Miranda  in  this 
instance.  While  their  professed  object  was  to  extend  the  chris- 
tian fuith,  their  motives  were  avarice  and  ambition,  and  their  real 
objects  plunder  and  conquest.  Their  expeditions  were  as  glo- 
rious, as  iionourable,  and  as  much  entitled  to  applause  as  that  of 
Miranda,  wluch,  though  three  hundred  years  later,  is  directed  to 
the  same  shores,  dictated  by  the  same  motives,  and  pui-sued  for 
the  same  objects.  The  visions  of  glory  which  have  so  dazzled 
the  imaginations  of  some  of  the  counsel  will,  therefore,  be  lost  up- 
on your  good  sense  and  sober  judgment. 

The  adverse  counsel  have  also  been  pleased  to  say,  that  the 
avowed  object  of  this  prosecution  is  to  gratify  the  government  of 
Sp.iin.  This  is  another  assertion  without  proof.  Some  expres- 
sions which  I  used  in  opening  the  cause  to  you,  have  been  per- 
verted in  support  of  this  assertion.  All  that  I  said  then,  or  say 
now  on  that  subject  is,  that  if  our  laws  have  been  infringed,  and 
the  rights  of  a  foreign  nation  have  been  invaded  by  the  same  of' 
fence,  the  execution  of  our  own  laws  must  be,  in  some  degree,  a 
reparation  to  the  foreign  state.  I  have  not  urged  or  intimated  an 
idea  that  Smith  should  be  convicted  to  gratifv  Spain.  Me  must 
be  tried,  and  convicted  or  acquitted  according  to  our  own  law  and 
the  evidence  against  him. 

In  the  preceding  stages  of  the  trial  I  have  said,  more  than  once, 
that  this  statute  is  declaratory  of  the  law  of  nations.  The  last 
counsel  has,  I  think,  admitted  tiis,  but  one  of  the  counsel  for  the 
defendant  has  stoutly  denied  it.  I  have  before  stated  to  you  some 
reasons  in  support  of  the  idea  that  tnis  statute  is  founded  on  the 
law  of  nations.  The  same  opinion  was  declared  by  Judge  Pater- 
Sfn  in  his  late  charge  to  tne  grand  jury.     In  acltiition  to  this,  I- 
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shall  now  read  to  you  some  passages  from  VatteVs  Law  of  Na- 
tions, which  will  establish  this  point  beyond  question. 

[Mr.  Sanford  here  read  from  Vattel,  pages  223,  249,252,  634, 
end  216. 

The  counsel  for  the  defendant  have  advanced  many  proposi- 
tions which  I  shall  not  dispute.     They  insi.^.t,  that  in  a  criminal 
case  the  jury  have  a  ri^^ht  to  determine  both  the  law  and  the  iact, 
and  many  hours  have  been  spent  in  establishing;  tl>is  pdnt.  This 
doctrine  we  do  not  deny.     We  admit  that  the  jury  have  a  ri'>ht 
to  determine  both  law  and  fact ;  and  if  we  difftr  at  all,  it  is  only 
in  respect  to  the  manner  in  which  this  right  sliould  be  exercised. 
We  contend,  that  in  a  criminal,  as  well  as  in  a  civil  case,' it  is  the 
duty  of  the  jury  to  receive  the  law  as  laid  down  by  tt'.e  court,  and 
to  adopt  and  enforce  it,  unless  they  are  clearly  satisfied  tlsat  the 
court  has  mistaken  the  law.  If  such  should  be  the  opiriion  of  the 
jury,  they  have  the  power  of  i.';iving  a  general  verdict  dgainst  the 
charge  of  the  court,    which  cunnot  be  controuled.     But  the  power 
of  rejecting  the  opinion  oi"  the  court  sl:Ould  be   exercised  with 
great  caution  and  nesilation.  It  is  the  peculiar  province  and  duty 
of  the  court  to  determine  tne  law.    It  consists  of  persons  profes- 
sionally versed  in  the  law,  and  sworn  to  lay  it  down  truly.     The 
■  jury,  coming  from  the  community  at  large,  cannot  be  versed  in 
the  science  of  law.     It  follows  froin  these  considerations,  that  the 
jury  should  receive  the  law  from  t;:e   court  with    great  respect 
and  deference,  and  sliould  not  disregard  it,   unless  they  are  per- 
fectly and  conscientiously  convinced  that  it  is  erroneous. 

It  is  also  insisted  tr.at  the  jury  have  a  right  to  take  into  view 
notorious  facts,  and  act  upon  them  in  the  same  manner  as  if  evi- 
dence of  ti lose  facts  had  been  given  in  open  court.    This  position 
is  true  in  some  few  cases,  but  is  by  no  means  correct  in  the  ex- 
travi^gant  latitude  to  which  the  defendant's  counsel  would  carry 
it.     It  can  only  be  true  when  confined  to  cases  in  which  facts  are 
so  notorious  and  autfientic  as  to  preclude  the  possibility  of  error. 
The  jury  are  sworn  to  i.ive  a  vtrdict  according  to  evidence  ;  and 
the  meaning  of  this  c!3iigation  is,  that  they  shall  decide  the  cause 
\ipon  the  evidence  regularly  laid  before  them  under  the  legal  sanc- 
tion of  an  oath.     The  extravagant  length  to  which  the  adverse 
counsel  have  attempted  to  carry  this  idea  would  unsettle  the  foun- 
dations of  justice,  and  destroy  the  security  afforded  by  the  laws. 
There  could  not  be  a  more  dangerous  principle  in  the  adminis- 
tration of  justice  than  that  the  jury  should  be  at  liberty  to  adopt 
as  proofs  rumours  and  newspaper  information,  to  substitute  hear- 
say for  legal  evidence,  and  to  overrule  evidence  regularly  given 
upon  oath  by  the  imaginary   weight  of  circumstances  not  per- 
sonally known  to  them,  and  not  disclosed  to  them  under  any  legal 
or  moral  sanction  of  truth.     So  dangerous  a  principle  is  unknown 
to  our  laws.     All  evidence  must  be  given  to  a  jury  upon  oath,  and 
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according  to  such  evidence  the  jury  arc  bound  by  their  oath  to 
deci  ic. 

Huviiij;  thus  attempted  to  answer  some  of  the  general  topics 
wliic.i  have  been  uvo;cd  upon  you,  I  disnuss  these  prC^lin\in.iry 
observations,  and  proceed  to  the  more  essential  meiits  of  the 
cause. 

Colon-l  Smith  is  indicted  for  the  breach  of  a  positive  statute 
of  tie  Uniud  States.  The  charge  a-^ainst  him  is,  that  hebjgan, 
set  on  foot,  and  provided  the  means,  in  the  cilv  of  Xew-York,  for 
a  miiic  a-y  enterprise,  to  be  carried  on  against  the  dominions  of 
SpuUi  in  Soutii  America.  Tiie  inquirv  lor  you,  therelore,  is, 
ivaetlier  this  ci.arge  has  been  supported  by  the  evidence  adduc- 
ed o:i  t,»e  part  of  the  prosecution.  Can  it  be  necessary  to  address 
you  on  this  subject?  Who  is  there  who  is  not  convinced  that 
these  facts  took  place  ?  If  there  be  any  one  who  has  heard  the 
mass  of  testimony  novv?  before  you,  and  is  not  convinced  that 
these  thin;;s  actually  took  place  in  point  of  fact,  no  evidence  which 
could  be  offered,  and  no  arguments  which  I  can  use,  would  con- 
vince liim.  If,  tlierefore,  I  were  to  pursue  the  dictates  of  my  own 
judgment,  1  should  deem  it  superfluous  to  address  you  on  this 
part  of  the  subject,  liut  even  tnis  plain  part  of  the  subject,  de- 
pending merely  on  matter  of  Let,  h.as  not  escaped  the  criticisms 
and  cavils  of  the  counsel  for  the  defendant.  It  is  therefore,  per- 
haps, my  duty  to  examine  the  testimony,  and  review  some  of  their 
objections.     I  shall  attempt  to  do  it. 

In  the  openhig  of  th.e  cause  it  was  stated,  that  four  points  were 
to  be  establislied  on  tlie  part  of  the  prosecution,  in  order  to  con- 
vict the  defendant. 

First.  That  a  military  expedition,  or  enterprise,  was  set  on  foot," 
in  the  city  of  New-York. 

Secondly.    That  this  expedition,  or  enterprise,  was  intended  to 
be  carried  on  against  the  dominions  of  Spain  in  South  America. 
Thirdly.  That  colonel  Smith  was  concerned  in  preparing  this 
expedition  in  some  of  the  modes  charged  in  the  indictment. 
Fourthly.  That  the  United  States  and  Span  were  at  peace. 
Let  us  examine  the  evidence  applicuble  to  each  of  these  points 
singly,  and  inquire  whether  they  are  not  all  most  fully  established. 
First.  Was  there  a  military  expedition  set  on  foot  ?  If  any  thing- 
can  be  established  as  a  fact  by  the  testimony  of  witnesses,  surely 
this  has  been  done  in  the  present  instance.     I  need  not  repeat  to 
you  their  testimony.     It  is  most  abundantly  proved  that  an  expe- 
dition of  very  considerable  magnitude  was  prepared  in  this  city  in 
January  last.     The  military  character  of  this  expedition  is  equally 
clear.     It  is  in  vain  to  say,  as  tiie  counsel  for  the  defendant  have 
said,  that  perhaps  it  was  for  commerce,  and  not  for  war.     Such 
a  presumption  would  be  against  ail  the  evidence  in  ^he  cause.  The 
preparations  which  took  place  possess  every  characteristic  of  a 
military  enterprise.     A  great  quantity  of  arms  and  equipments  of 
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different  kinds,  adapted  to  different  kinds  of  military  sefvice,  miliV 
tary  stores  of  various  kinds,  men  enlisted  for  military  service,  ar- 
ranged according  to  military  rules,  provided  with  officers,  those 
officers  uniformed,  and  the   whole  commanded  by  General  Mi- 
randa ;  all  these  circumstances  furnish  decisive  and  satisfactory 
evidence  of  the  military  nature  of  the  expedition.  Tiie  false  mani- 
fest of  the  cargo  of  the  Leander,  exhibited  to  the  custom-;  ouse  by 
Lewis,  the  captain,  and  sworn  to  by  him,  is  also  evidence  to  tlie 
same  effect,     l^o  other  motive  but  a  consciousness  that  the  en- 
terprise in  which  they  were  engaged  was  unlawful,   could  have 
led  to  the  false  description  in  the  manifest  of  the  articles  of  the 
cargo.     The  exportation  of  arms  and   miiitary  stores,  for  pur- 
poses of  commerce,  was  then,   and  is  now  lawful.     The  mani- 
fest of  the  cargo   required    to  be    exhibited  to  the    custom- 
-house when  a  vessel  clears  out,  ought  to  contain  a  true  statement 
of  the  particulars  of  the  cargo,  and  must  be  verified  by  oath  ;  but 
the  clearance  which  is  furnished  to  the  merchant   may  omit  to 
describe  any  part  of  his  cargo  at  his  pleasure.     Why  then  should 
there  have  iieen  tlus  concealment  ?  if  their  object  was  commerce, 
the  laws  presented  no  impediment  to  their  design,  and  there  could 
not  have  been  a  motive  for  concealment.     But  if,  in  truth,  the  real 
end  of  the  enterprise  was  war,  a  true  maniiest  of  the  cargo  pre- 
sented at  the   custom-house,  migtit   have  frustrated  the  project ; 
and  no  other  solution  can  be  given    to  the  conduct  of  the  par- 
ties in  this  particular.    If,    therefore,  the  expedition  had  never 
sailed  from   New-York,    there  could   not    be    a  doubt   that   its 
proper  character  was  military,  and  not  commercial.     But  if  we 
trace  it  in  its  subsequent  progress,  as  now  proved  to  you,  this  will 
still  more  fully  appear.     The  event  has  established  decisively  the 
original  character  of  the  enterprise.  No  mercantile  business  what- 
ever was  transacted  at  Jacquemel,  or  elsewhere.     No  part  of  the 
cargo  was  landed.     Nothing  was  bought  or  sold.     The  people  of 
the  ship  were  employed  in  preparing  the  arms  for  use,  and  Rose, 
the  witness,  was  engaged  in  putting  handles  to  the  pikes.  Miran- 
da was  employed  in   negociating,    appointing  liis   officers,  pro- 
curing two   schooners  to  aid  in  the  enterprise,  and  printing  pro- 
clamations.    At  Aruba  the  men  were  landed,  a  military  parade 
took  place,  and  Miranda  reviewed  his  troops.     They  proceeded, 
^vith  a  pilot  on  board,  for  the  declared  purpose  of  landing  on  the 
main  to  commence  hostilities.     Before  tnis  could  be  effected,  an 
engagement  took  place  with  the  Spanish  vessels,  the  schooners 
\vere  captured,  and  the  attempt  to  land  >vas  at  that  time  defeated. 
With  the  proof  of  all  these  facts  before  you,  can   you   entertain 
one  doubt,  whether  this  was,  or  was  not,  a  miatary  enterprise  ? 
Surely,  gentlemen,  I  do  not  deceive  myself,  wlien  I  suppose  that 
TOur  minds  must  be  completely  satisfied  on  this  point. 

The  next  point  is  the  destination  of  the  enterprise.     Here  I 
juip-ht  pafely  rely  upon  the  admissiens  of  the  adverse  coynsei.— 
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In  the  ardor  of  their  attempt  to  enlist  your  feelings  in  favour  of 
the  cntci prise,  they  have  in  eflect  uclniiited  all  that  the  indict- 
ment alle.^es,  or  that  we  contend  for  upon  this  point.  Tlicy  have 
pronounced  the  enterprise  i;lorious,  on  account  ol  its  object.  The 
avowed  object  is,  in  their  own  words,  to  emancipate  tlie  Spanish 
colonies,  to  }.ive  iibeity  to  millions  of  men,  and  topiostrate  the 
tyranny  of  Sp^an.  Now,  without  discussing  the  propriety  of  the 
terms  in  wl  ich  they  make  tl  is  admission,  this  is  the  very  ob- 
ject which  we  ascribe  to  the  expedition  on  the  part  ot  the  prose- 
cution. 

But  it  is  not  necessary  that  we  should  rely  upon  any  admis- 
sion of  our  opponents.  The  destination  of  the  entci  prise  is 
proved  to  you  as  a  matter  of  fact,  beyond  contradiction,  by  testi- 
mony wliich  has  been  t;iven  in  the  cause.  The  testimony  of 
Hose  alone  is  amply  sufficient  to  show  the  destination  and  object 
of  the  expedition.  It  is  unnecessary  that  1  should  repeat  it.  In 
addition  to  tliis.  is  the  testimony  of  Mr.  Swartwout,  Mr.  Ripley, 
and  colonel  Piatt.  They  all  prove  the  destination  and  object  of 
the  expedition  as  stated  by  the  defendant  himself,  as  derived  from 

his  own  mouth,  and  this  is  the  stroni^est  e^idence  against  him 

If  any  thing  can  be  sufficiently  proved,  this  is  so  proved. 

But  the  counsel  say  that  admitting  all  this,  still  the  expedition 
was  not  to  be  carried  on  from  the  city  of  New-York — or  from  the 
United  States,  and  therefore  the  case  is  not  within  the  statute. 
The  military  expedition  described  in  the  act,  is  to  be  carried  on 
fro?}i  thence  ;  that  is,  as  we  agree  on  both  sides,  from  the  United 
States,  where  it  was  prepared.  These  words,  like  all  the  others 
which  describe  xhc  ofience,  must  undoubtedly  be  satisfied  accord^ 
ing  to  their  true  meaning. 

The  objection  of  tJie  counsel  then  is,  that  the  Leander  merely 
took  on  board  the  men,  arms,  i.nd  military  stores  in  the  city  of 
New  York,  and  proceeded  to  Jacquemel,  and /row  thence  carried 
on  the  expedition.  In  a  word,  the  whole  objection  fairly  stated, 
is,  that  the  expedition  was  not  to  be  carried  on  directly  from  the 
United  States.  Is  it  possible  gentlemen,  that  such  an  evasion 
Car.  prevail  with  an  enlightened  jury  ?  If  I  do  not  misjudge  this 
sopl-.ism  is  much  too  weak  to  mislead  you. 

But  let  the  objection  be  examined.  What  is  the  fair  force  and 
meaning  of  the  words  to  be  carried  on  from  thence  ?  Is  there  any 
thing  in  these  words  to  convey  the  idea  that  the  vessel  in  which 
the  expedition  sails  may  not  touch  at  an  intermediate  port  ?  Does 
such  a  circumstance  render  it  less  an  expedition  carried  on  from 
the  original  port  ?  Certainly  not.  These  words  are  to  be  con- 
strued together  ;  and  I  ask  what  is  the  meaning  of  the  words  to 
be  carried  07i  ?  I  understand  them  to  mean  that  the  expedition  is 
to  be  prosecuted,  to  be  proceeded  in,  to  be  moved  forward  and 
promoted.  It  cannot  be  denied  that  this  expedition  was  to  be 
pi'Q5ecute4    and  prgceeded  in   froin  the  city   of  ^^ew-Yprk.— ► 
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An  expedition  consists  of  all  the  preparations  whicli  are  made  for 
a  particular  purpose,  and  if  it  is  to  be  carried  on  from  one  place 
rather  than  another,  common  sense  would  seem  to  dictate  that  it 
is  to  bexarried  on  from  tae  place  vviiere  those  preparations  are 
made  ;  for  from  that  place  it  nmst  first  move  forward  to  the 
place  (jf  destination.   I  might  contend,  if  it  were  necessary,  that 
an  expedition  may  be  set  on  foot  to  be  carried  on  from  different, 
places  successively.     An  expedition  may   be  set  on  foot  in  New- 
York,  to  be  carried  on  from  thence  to  Jarquemel,  irom  ti  ence 
to  Aruba,  and  from  thence  to  the  Mcin,  to  effect  the  final  object 
of  the  expedition.     In  such  a  case  if  it  Avere  true  that  the  expe- 
dition was  to  be  carried  on   from  Jacquemel,  it  would  not  be  the 
less  true  that  it  was   to  be  carried  on  from   New-York.^     If  the 
ivords/rom  thmce  are  to  be  taken  by  themselves  ar.d  considered  as 
indicatin.5  merely  tlie  place  from  whicl)  the  expecition  proceeds, 
then  it  is  carried  on  fi  om  piuCe  to  place,  and  from  every  place 
from  which  it  proceeds,  and  ti.e  words  of  the  law  are  fuiiy  satisfi- 
ed.    But  the  good  sense  and  sound  construction  of  these  words, 
as  used  in  the  law  are,  that  they  refer  to  that  place  where  the  ex- 
pedition is  prepared,  where  its  means  are  collected  and  organized, 
where  it  assumes  the  character  of  an  expedition,  and  from  which 
it  first  proceeds  in  that  character.     It  cannot  be  denied  that  these 
preparations  had  risen  to  the  maturiiy  of  an  expedition  or  enter- 
prise   when   the    Leander  left  New-York.     It  cannot  be  der.ied 
that  the  expedition  was  intended  to  proceed  from   >JfcVv-lork  to 
Souch  America,  either  directly  or  circuitously.     It  cannot  be  de- 
nied that  the  expedition  did  pioceed  from  New-York,  that  it  did 
arrive  on  the  coast  of  South  Ameiica,  at  or  near  the  place  of  its 
destination,  and  that  when  it  arrived  it  was  the  same  expedition 
which  was  begun  or  set  on  foot  in  New-York.     If  these   t,  ings 
be  so  it  appears  to  me  a  refinement  beyond  common   sense,  and 
the  plain  meaning  of  language  to  say  that  such  an  expedition  was 
not  set  on  foot  in  New-York  to  be  canicd  on  from  thence. 

But  our  opponents  still  say  that  the  expedition  was  not  to  be 
carried  on  from  the  United  States,  because  when  the  1  _eander 
sailed  from  New-York  the  expedition  was  not  in  a  condition  to 
act  efficiently.  The  guns  were  not  mounted,  the  pikes  were 
without  handles,  the  muskets  had  not  been  furbished  and  the 
men  were  undisciplined.  All  these  circu 'distances  are  detailed  with 
great  gravity,  and  the  counsel  then  ask,  was  tliis  a  miiitaiy  ex- 
pedition to  be  carried  on  from  New-York  ?  Surely  gentlemen  it 
can  hardly  be  necessary  to  give  a  serious  answer  to  declamation 
like  this.  If  it  were,  it  would  be  enough  to  say  that  it  is  in  ma- 
terial whether  the  preparations  were  great  or  small,  whether  the 
equipments  v/ere  complete  or  incomplete,  or  whether  one  set 
of  means  would  not  have  been  better  adapted  to  the  object  than 
another.  It  is  eiiouali  that  an  expedition  has  commenced  in 
the  United  States.     The  offence  described  by  ttie  act  consists  ii^ 
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bcg;inninc^  and  setting;!;  it  on  foot  here.  This  is  the  violation  of 
our  peace  and  the  ofTence  a-^aiast  the  statute.  li'thc  prcpaiutiony 
made  here  amounted  to  an  expedition  or  enterprise  described  by 
the  act,  the  olFence  was  complete,  and  it  would  not  have  been  al- 
tered or  diminislied  if  tiie  Leander  had  sunk  before  she  left  the 
waters  of  New-York. 

The  counsel  for  tlie  defendant  have  compared  th.is  to  a  case  of 
insurance.  Tuey  ask  if  a  vessel  should  be  insured  from  New- York 
to  Caraccas,  and  should  in  the  course  of  the  voyasj-e  deviate  from 
the  direct  route,  and  150  to  Jacquemel  whether  this  would  not 
defeat  the  insurance  ?  I  admit  that  it  would.  They  then  con- 
tend that  by  some  analoi^-y  this  cannot  be  a  voya^^e  from  New- 
York  to  Caraccas,  because  the  ship  touched  at  Jacquemel.  The 
fallacy  of  this  comparison  is  evident.  Insurance  is  a  precise  con- 
tract, and  the  most  material  ini^redient  in  every  ir.surance  is  the 
route  or  voyai^e  designated  in  that  contract.  The  insured  under- 
takes on  his  part  that  the  voyai^e  designated  shall  be  pursued  and 
a  deviation  from  it  is  a  breach  of  the  contract  on  his  part  by 
which  the  benefit  of  the  insurance  is  forf:  ited.  Here  is  no  ques- 
tion respecting  any  contract,  and  there  is  therefore  no  analogy 
between  the  cases.  A  voyage  from  New-York  to  Caraccas  is  not 
the  less  a  voyage  from  New-York,  because  it  may  have  been 
made  circuitously,  or  because  the  ship  may  have  touched  at  in- 
termediate ports  in  her  passage. 

Suppose  that  one  of  you  should  project  a  mercantile  expedi- 
tion from  New-York  to  Calcutta,  and  should  direct  the  captain  of 
vour  ship  to  touch  at  the  Cape  of  Good  Hope  to  take  in  refresh- 
inents,  to  obtain  intelligence,  or  for  any  other  purpose  whatever. 
Would  not  this  be  a  mercantile  expedition  to  be  carried  on  from 
New-Y"ork  ?  Would  you  not  speak  of  it  in  the  K^nguage  of  this 
law,  as  an  expedition  to  be  carried  on  from  New-York  to  Calcutta  I 
Surely  it  would  not  be  pretended,  in  such  a  case,  that  touching  at 
the  Cape  of  Good  Hope,  would  make  that  less  a  voyage  or  ex- 
pedition from  New-York,  which  had  been  originally  projected  to 
be  carried  on,  and  was  actually  carried  or\  from  thence. 

If  the  mere  circumstance  of  performing  the  voyage,  or  con- 
ducting the  expedition  circuitously,  be  a  sufficient  objection,  then 
this  statute  may  be  forever  evaded.  Any  military  expedition 
may  be  set  on  foot  in  the  United  States  and  any  hostile  prepara- 
tions made  against  another  country  with  impunity.  The  perpe-- 
trators  have  only  to  touch  at  some  other  place  before  they  reach 
the  point  of  their  destination,  wnich  it  may  frequently  be  necessa- 
ry, and  always  convenient  to  do.  In  this  mode  they  may,  accord- 
ing to  the  present  objection,  sacriiice  the  peace  of  their  country, 
and  bid  defiance  to  its  laws.  This  chimerical  objection,  which  ex- 
ists only  in  the  brain  of  the  counsel  who  have  uiged  it,  i>iust 
therefore  be  dismissed  as  frivolous  and  unsound. 
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The  plain  meaiung  of  this  law  is  that  while  the  United  States 
are  at  peace,  no  person  shall  ])e  allowed  to  make  preparations  in 
their  territories  for  war  against  fQrei!^n  nations.  I  cannot  but  feel 
confident  that  you  will  give  it  effect  according  to  its  true  sense 
and  spirit. 

I  proceed  to  the  agency  of  Smith,  the  defendant,  in  this  expe- 
dition.    It  is  enough  if  he  either  began  it  or  set  it  on  foot,  or  pre- 
pared the  means  as  charged  in  the  indictment.     Did  he  be;,  in  the; 
expedition  ?  Upon  this  point  his  counsel  say  there  is  no  evidence 
agciinst  liim.     They  ask.  who  began  the  expedition,  and  they  an- 
swer Miranda.     This  is  not  so  upon  the  evidence  before  you. — 
Miranda  conceived  the  project,   and  formed  the  desii^n,  but  the 
beginning  of  the  expedition  must  be  something  diiftrent  from  the 
conception  of  the  project.     The  imaginations  of  Miranda  did  not 
constitute  an  expedition  nor  did.  they  bet;  in  it  in  the  sense  of  this 
law.     Our  law  punishes  no  man  for  his  thoughts.     The  beginning 
of  the  expedition  in  the  sense  of  tl^iis  act  is  the  first  ovtrt  act  per- 
formed by  any  one  of  those  v;ho  had  embarked  in  the  project  for 
the  purpose  of  carrying  it  hito  effect.     If  this  be  the  true  idea  of 
commencing  the  expedition,  then  Smitli  began  it.     It  appears 
that  he  took  the  first  and  most  essenUal  step  in  the  enterprise— 
He  informed  Miranda  of  a  ship  proper  for  IJs  purpose,  intiot  u- 
eed  him  to  Mr.  Ogden,  the  owner  of  the  Leander,  and  faciiiidt- 
ed  the  contract  for  the  charter  of  tlie  ship.     This  appears  to   be 
the  first  open  act  in  the  afilir,  and  is  therefore  the  btcinniiit-,  of 
the  expedition.     If  this  had  not  happened  the  expedition  might 
never  have  taken  place.     But  whatever  may  be  considered   the 
commencement  of  the  expedition.  Smith's  agency  in  it  may  pro- 
perly be  called   setting  it  on  foot,     it  appears  that  throughout, 
Smith  did  every  thing  in  his  power  to  prcniote  it.     Colonel  I  latt 
states  that  Smith  procured  such  means  as  Miranda  wanted      His 
aid  in  procuring  the  ship,  th.e  enlistment  of  men  by  himself  t  nd 
his  agents,  the  payment  of  money  to  the  n»en  enlisted,  and  every 
step  taken  by  colonel  Smith  in  the  progr;:?ss  of  tiie  afian-  are  all  acts 
of  setting  on  foot  the  expedition  ;  for  they  all  tended  to  biini;  it 
to  maturity,  to  give  it  its  miiitury  character,  and  promote  its  ul- 
timate object,  and  without  tiiem  it  migiit  i  ave  been  abortive. 

The  indictment  however,  presents  a  more  precise  charge 
against  colonel  Smith.  It  alles';esthat  he  provided  as  means  for 
this  expedition  thirty  men,  and  tliree  huiicred  dollars  m  m.oney. 
If  I  do  not  exceedingly  deceive  myself  tiiis  charge  is  established 
by  the  testimony  beyond  the  possibhity  of  doubt  or  contr^idicticn. 
Hnk  swears  positively  that  he  eniibted  about  tventy  men  by 
Smith's  direction  and  as  his  agent,  and  Lis  testimony  is  confiim- 
cd  by  the  testimony  of  several  of  the  men  enlisted,  and  by  the 
muster  roll  and  other  papers  produced  and  proved.  Doctor 
Douglass  testifies  that  Smith  himself  engaged  about  twelve  or 
fourteen  men  for  the  same  service.     Here,  then,  is  the  most  sa- 
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lisfactory  evidence  that  Smith  provided  more  than  tliirty  nieii 
for  the  expedition.  But  his  counsel  say  that  tliese  could  not 
be  men  for  a  military  enterprise,  that  they  were  unfledi^ed  fel- 
lows, who  had  not  been  drilled,  and  had  never  seen  service. 
Keally,  g;entlemen,  the  counsel  must  think  too  well  of  your  good 
sense  to  expect  to  convince  or  pcrsuude  you  by  observations  like 
these.  If  the  expedition  ^vas  military  in  its  nature,  which  1  think 
has  been  sufficiently  proved,  and  the  men  were  eni^aged  for 
its  service,  it  is  sufficient  to  constitute  the  offence.  The  counsel 
ini.->^ht  as  well  have  told  you  that  the  men  were  too  tall  or  too 
short  for  soldiers  as  to  urii^e  such  objections. 

Another  objection  is,  that  tlie  men  enlisted  had  an  option  to 
conthiue  in  the  service  or  leave  it  ;  and  tliis  is  called  a  civil  con- 
tract for  service.  Be  it  so,  for  the  sake  of  argument ;  and  what 
then  ?  They  were  still  provided  by  Smith  as  means  for  the  expe- 
dition, and  wliile  they  were  on  the  land,  and  at  liberty,  could  not 
have  been  provided  in  any  otlier  way  than  by  a  voluntary  con- 
tract on  their  part.  The  civil  contract,  as  the  gentlemen  have 
called  it,  therefore,  does  not  help  tiiem  ;  for  the  men  engaged 
by  Smith,  under  tliat  contract,  were  provided  by  him  for  the  ex- 
pedition, in  the  true  sense  of  the  law.  Was  this  the  less  so,  be- 
cause they  had  an  option  to  return  ?  I  conceive  not  ;  for  the  same 
answer  recurs.  They  were  provided  for  the  expedition,  and  there- 
fey  the  offence  was  complete.  An  option  Avhich  n:iight  never  be 
exercised  could  not  alter  the  nature  of  the  offence. 

But,  in  truth,  what  was  tliis  civil  contract,  and  this  option  to 
leave  the  service  of  the  expedition  ?  It  was,  gentkmen,  merely  a 
decoy,  a  contrivance,  to  kidnap  and  entrap  these  young  men  and 
boys  on  board  of  the  ship,  where  they  were  effectuaJly  secured 
and  compelled  to  proceed  in  her.  After  they  had  been  allured 
on  board  by  this  artifice  they  were  not  permitted  to  return.  This 
fact  appears  from  the  testimony  of  Rose,  who  v/as  himself  desi- 
rous to  leave  the  ship  while  she  lay  at  Staten-Island,  but  was  not 
permitted  to  come  away.  The  bait  thrown  out  was  according  to 
the  taste  of  the  gudgeon.  Some  were  told  that  they  were  to  go  to 
Washington  to  form  a  guard  for  the  president,  and  others  were 
to  guard  the  mail  ;  but  all  were  assured  that  tliey  were  enlisted 
for  the  service  of  the  United  States,  and  vvere  not  to  go  out  of 
their  territories.  But  after  they  v/ere  on  board,  and  the  ship  had 
proceeded  to  Staten-Island,  no  one  was  permitted  to  leave  her ; 
and  no  more  was  heard  of  an  option  to  return.  But,  say  the  coun- 
sel, they  had  an  opportunity  to  leave  the  ship  when  they  landed 
at  Aruba.  This  was,  indeed,  a  most  desirable  dilemma  ;  eithei- 
to  remain  destitute  and  friendless  on  a  little  island  in  the  ocean, 
or  to  reimbark  with  their  comrades,  and  follow  the  fortunes  of  the 
expedition. 

I  consider  it  then  established  as  a  fact  to  your  satisfaction,  that 
colonel  Smith  provided  tiiirty  men  for  this  expt  Jition. 
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It  is  also  alleged  that  he  provided  money  for  the  same  pui'pose. 
This  is  proved  by  Fink,  to  whom  Smith  paid  three  hundred  and 
ten  dollars  or  about  that  sum  as  t'le  amount  of  pay  to  bp  advanced 
to  the  men  enlisted  by  fink  ;  and  T  ink  by  Smith's  direction  paid 
the  money  lo  the  men.  This  is  proof  positive  and  sufficient  that 
Smitii  piovided  three  hundred  dollars  in  money  for  the  expedi- 
tion as  charp;ed  in  the  indictment.  Even  liis  own  counsel  have 
passed  over  tiiis  part  of  the  testimony  in  silence.  It  was  wise  in 
them  not  to  touch  it.  It  v.'as  too  tough  for  them.  It  could  neither 
be  perverted  by  sopliistry  nor  obscured  by  eloquence.  If  there 
were  no  other  evidence  of  Smit!:'s  agency  in  the  affair,  tins  alone 
■would  be  sufficient,  and  must  convict  him. 

Cold  en.  There  is  a  mistake.  I  contend  that  the  men  were 
not  military  men,  nor  was  the  money  applied  to  military  pui-poses. 
It  was  simply  to  engage  them  for  a  passage. 

Eimnet.  1  said  that  the  contract  which  was  made  by  Fink  was 
annulled  by  another  engagement  made  by  Burning. 

^avford.  The  money  was  applied  to  the  purposes  of  the  expe- 
dition, and  to  one  of  its  most  important  purposes,  the  engagement 
of  men  for  its  service.  If  the  contract  had  been  completely  an- 
nulled, as  is  pretended,  that  circumstance  could  not  alter  or  affect 
Smith's  offence,  if  he  had  committed  one  by  enlisting  the  men 
in  the  first  instance.  That  he  did  enlist  the  men  is  indubitably  pro- 
pped. His  offvjnce,  then,  would  still  remain  complete  and  undimi- 
nished. But  what  ib  called  the  annulling  of  the  contract,  appears 
to  be,  in  fact,  nothing  more  than  a  change  of  officers  on  account 
of  a  change  of  circum.stances.  The  men  had  been  originally  en- 
listed to  serve  under  Smitl-'s  son  as  their  captain.  Fie  was  pro- 
moted to  the  situation  of  aid-de-camp  to  Miranda.  Burning  then 
succeeded  to  the  command  of  the  company  and  the  men  made  a 
new  engagement  witii  him  as  their   captain. 

The  fourth  point  of  inquiry  is,  whether  the- United  States  and 
Spain  were  at  peace  at  the  time  when  these  facts  took  place.  If 
they  were  not  at  peace,  I  concede  that  no  offence  could  be  com- 
mitted against  this  law.  This  expedition  was  prepared  in  this  chy 
in  ti  e  month  of  January  last,  and  the  question  therefore  will  be, 
•whether  the  United  States  and  Spain  were  at  peace  at  that  time. 
To  state  this  as  a  question,  to  argue  concerning  it  as  a  doubtful 
point,  must  surely  excite  astonishment  in  the  minds  of  all  who 
iiave  heard  tins  trial.  If  the  question  \\ere  put  to  any  citizen  of  the 
United  States,  to  any  subject  of  Spain,  or  to  any  well  informed 
man  in  Europe,  whether  the  United  States  and  Spain  were  at 
peace  or  at  war  in  January  last,  what  would  be  his  answer  ?  Is 
there  any  such  man  who  would  not  answer  that  they  were  at 
peace  ?  I  cannot  bring  myself  to  believe  that  you  have  ,a  doubt 
upon  this  point.  But  still  it  has  been  asserted  to  you  with  all 
gravity  by  the  defendant's  counsel,  that  we  were  not  then  at  peace 
but  were  at  war  vrith  Spain.     It  may  therefore   seem  to  be  my 
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duty  to  attempt  to  answer  them.  You  have  already  heard  much 
discussioii  upon  ti.is  point  addressed  to  the  court,  and  you  iiave  also 
lieardits  decision.  Accordin;;  to  the  opinion  of  the  court,  the 
United  States  and  Spain  were  at  peace  ;  andlliis  having  been  de- 
cideil  as  a  question  of  law  you  will  probably  think  it  your  duty  to 
acquijsce  in  tlmt  decision.  If  however  you  siiould  be  dispo^.ed  to 
examine  the  ^^rounds  of  that  decision,  I  trust  that  you  will  hnd 
them  correct  and  conclusive.  We  contend,  that  under  our  consti- 
tution, the  legislature  alone  has  the  rij^ht  of  making  war,  and  that 
until  they  declare  war  peace  exists  in  the  true  sense  of  this  law. 
It  is  in  vahi  to  talk  of  cases  of  defensive  war  or  actual  hostilities. 
Any  acts  of  violence  by  people  of  diflerent  nations  may,  in  a  lax 
sense  of  the  term,  be  denonunated  war ;  but  that  War  which  dis- 
solves the  obli;^alions  of  peace  and  authorises  individuals  to  cany 
on  hostile  expecliiions  ai2,ainst  a  foreii^n  state,  can  only  take  place 
under  our  constitution  when  congress  declare  it.  But  witl;out 
repeating  ideas  which  have  been  already  often  urged,  I  will  now 
meet  the  counsel,  for  the  sake  of  argument,  on  their  own  ground. 
Their  doctiine  is,  that  the  question  of  peace  or  war  is  a  question 
of  fact  that  you  iiave  a  rigi  t  to  decide  it  in  this  case  from  what 
they  call  public  documents  andnotorious  facts;  and  they  then  assert 
that  in  point  of  fact  tue  United  States  and  Spain  were  at  war.  To 
support  this  j.ssertion,  they  refer  to  the  president's  message  to  con- 
gress at  the  commencement  of  the  last  session,  and  the  proceed- 
ings of  certain  Spanish  officers  and  troops  on  the  southern 
frontier  of  the  United  States.  These  sliow,  as  they  contend,  that 
the  Spaniards  had  invaded  our  territories  and  plundered  our  citi- 
zens and  they  ask  with  exultation,  is  not  this  war.  Let  it  then  be 
fairly  examined  as  a  mere  question  of  fact.  It  is  first  to  be  ob- 
served that  these  inroads  of  which  the  counsel  so  feelingly  corn- 
plain,  all  happened  long  before  tliis  expedition  took  place,  i  his 
expedition  was  prepared  here  in  January  last,  and  the  outrages 
committed  by  the  Spaniards  on  the  southern  frontier  happened 
in  August,  September,  and  October  last.  If  therefore,  their 
argument  prove  any  tb.ing  it  proves  altogether  too  much.  If 
we  were  at  war  with  Spain  in  January,  in  consequence  of  events 
which  had  happened  some  m.onths  before,  we  are  at  war  with  her 
now. 

Emmet  t.      Undoubtedly. 

Golden.  V/e  have  not  taken  notice  of  the  message  or  the  do- 
cuments. The  public  prosecutor  is  taking  advantage  of  them. 
If  we  had  been  permitted  to  give  them  in  evidence  that  circum- 
stance Avould  have  given  rise  to  a  variefy  of  observations  we  had  to 
make  ;  but  our  right  of  defence  is  gone  by,  it  is  new  matter  which 
the  counsel  has  no  right  to  use.  Had  we  been  permitted  to  speak 
on  that  point  it  is  not  the  case  of  the  Kempers  to  which  we  sl.ould 
have  confined  ourselves.  We  should  have  gone  to  om'  conmierce, 
to  the  affairs  of  St.    Domincro  mid  liispmiioku      We   should 
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have  remarked  on  the  case  of  Flanagan,  and  a  variety  of  other 
points  wiiich  we  iiave  not  touched. 

Talmadge  J.  I  understand  the  district  attorney  as  com- 
menting: on  the  documents  accompanying  the  messa£2;e  as  matters 
©f  noiori  ity.     If  he  goes  beyond  that  he  wiii  be  out  of  order. 

Colclen.  I  would  have  niade  a  different  address  from  the  one 
I  did  to  the  jury  if  I  had  been  permitted  to  refer  to  the  docu- 
ments. 

Satiford.  It  is  true  that  the  defendant  was  not  allowed  to  give 
the  message  and  documents  in  evidence  ;  but  it  is  equally  true  that 
his  counsel  were  permitted  to  comment  upon  what  they  called 
the  notorious  facts  contained  in  them  without  any  restriction.  I 
merely  follow  their  example  and  I  tliink  it  quite  impossible  to  go 
beyond  it.  They  insisted  that  they  had  a  right  to  comment 
upon  notorious  facts,  they  spoke  of  the  events  to  which  I  now 
allude  as  notorious,  and  commented  upon  them  at  length  and 
Avithout  restriction.  I  mean,  only  for  the  purpose  of  meeting 
tl;eir  own  arguments,  to  consider  as  notorious  what  they  have 
themselves  considered  so,  and  to  pursue  them  over  their  own 
ground. 

What  then  was  the  state  of  things  which  constituted  this  war 
in  fact  witi)  Spain  ?  It  is  known  to  all  that  since  the  cession  of 
I^ouisiana  to  the  United  States,  the  boundaiies  of  that  country 
have  been  a  subject  of  dispute  between  the  two  nations.  A  very 
(Considerable  tract  of  country  has  been  claimed  by  both  parties. 
Spanish  officers  and  troops  entered  upon  this  territory  claiming  it 
as  the  dominion  of  Spain.  I'hey  there  apprehended  a  miserable 
set  of  m-aauders  called  the  Kempers,  claiming  them  as  Spanish 
subj'v::cts,  unci  they  probal:>ly  really  were  such.  This  is  the  inva- 
sion of  our  territories  and  the  seizure  of  our  citizens  which  has 
been  represented  as  amounting  to  war  between  the  two  nations. 
At  the  very  moment  wlien  this  happens  no  war  is  declared  by 
eitlier  nation  agahist  the  otlter,  a  treaty  of  amity  and  peace  be- 
tween the  two  countries  is  subsisting  in  full  force  ;  all  the  relations 
of  peace  and  friends'up  are  continued ;  an  extensive  commercial 
intercourse  is  rei^ulariy  carried  on  between  the  people  oi  the  two 
countries  ;  the  public  ministers  and  consuls  of  the  respective  na- 
tions are  fully  accredited  with  each  other  and  exercise  their  ordi- 
nary functions,  and  our  own  government,  with  a  full  knowledge 
of  tiie  clciinis  of  Sp^iin  to  the  disputed  territory,  and  all  the  ag- 
gressions which  had  been  committed,  is  negociating  for  the  ami- 
cable settlement  of  ail  diderences.  Yet  we  are  told  that  at  this 
time,  and  in  such  circumstances,  the  tv/o  nations  were  at  war  ;  that 
tiiey  were  at  war  in  January,  some  months  afterwards,  and  of 
course  that  they  are  at  war  still.  Surely,  gentlemen,  assertions 
like  tiicse,  or  arguments,  if  they  can  be  so  called,  can  neither  con- 
'*ince  nor  mislead  you.  The  conduct  of  the  Spaniards  in  the 
south  muy  ha\e  been  violence  or  aggression  or  outrage ;  but 
such  acts,  especially  when  done  as  these  were,  under  a  claim  of 
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vtght,  never  can  amount  to  war.  If  it  were  so  nations  would  be 
jnvolvcd  in  perpttual  war.  Accorilint^:  to  tliis  idea  the  Uiiitcd 
States  have  never  been  at  peace  with  Great  Britain.  1'  roni  the 
treaty  of  peace  in  1783  until  1794  Great  lirilain  occupied  a 
part  of  our  territory,  and  we  have  constantly  alleged  that  she 
harrasses  our  conunerce  impresses  our  seamen  and  violates  our 
neutral  and  independent  n;^hts.  All  this,  according;-  to  the  counsel, 
must  be  war.  Siicli  a  doctrine  confounds  all  distinction  between  war 
and  peace.  While  men  exist  acts  of  violence  and  outrage  will  be 
perpetrated;  and  the  peace  of  nations  would  thus  be  continually 
sacrificed  by  the  rapacity  and  crimes  of  inviduals  without  leavin;^ 
to  their  governments  the  right  of  deciding  whether  or  not  they 
-amount  to  a  sufficient  cause  of  war. 

In  Viiin  therefore  do  the  counsel  resort  to  the  president's  mes- 
sage and  the  documents  and  notorious  facts  of  which  they  have 
spoken  to  prove  war  in  fact.  They  all  prove  the  reverse.  The 
president,  in  h.is  message  to  congress  in  December  last,  inipims 
them  of  the  injuries  received  from  Spain  ;  that  he  has  avoided 
measures  which  might  have  led  to  war ;  that  we  ougiit  still  to 
hope  that  time  and  a  more  correct  estimate  of  interest  and  cha- 
racter will  produce  the  justice  we  expect  ;  thrt  these  injuries  may, 
however,  render  force  necessaiy,  and  therefore  submits  it  to  con- 
gress to  make  sucli  preparations  as  circumstances  may  require. 
Surely  if  this  be  evidence  of  the  state  of  the  country,  it  is  evidence 
that  it  was  at  peace.  The  very  question  submitted  to  the  deci- 
sion of  congress  is  in  effect  whether  they  would  think  proper  in 
those  circumstances  to  make  war,  and  the  recommendation  of  the 
President  is  to  prepare  for  war  as  an  event  which  may  hereafter 
become  necessary. 

Whether  therefore  this  question  of  peace  or  war  be  a  question 
of  law  or  a  matter  of  fixt  foryour  decision,  it  seems  undeniably  clear 
that  in  January  last,  when  this  expedition  was  prepared,  the  Uni- 
ted States  and  Spain  were  at  peace. 

I  have  thus  examined  the  four  essential  points  which  were  to 
be  established  on  the  part  of  the  prosecution,  i  think  it  can  be 
no  presumption  in  me  to  suppose  that  they  are  all  supported  by 
the  evidence  and  established  to  your  entire  satisfaction. 

It  must  follov/  that  it  will  be  ycur  duty  to  convict  the  defend- 
ant unless  he  has  justified  his  conduct  by  a  legal  and  sufficient  de- 
fence. If  it  be  your  duty  you  will  discharge  it  with  impartiality 
and  fidelity.  The  path  of  justice  must  be  followed  whether  it 
may  lead  to  conviction  or  acquittal. 

What  then  is  the  defence  of  colonel  Smith  ?  His  counsel  al- 
lege that  the  president  and  secretary  of  state  knew  and  appro- 
ved of  the  expedition,  and  this  they  say  is  a  sufficient  justification. 
Let  this  pretence,  for  J  will  not  call  it  a  defence  be  examined. — 
First  I  ask  wdiat  is  the  proof  of  this  assertion  ?  It  rests  altogeth- 
er upon  the  tesdmony  of  Mr.  Swartwout,  colonel  Piatt  and  doc- 
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tor  Douglass.  They  state  that,  in  the  conversations  which  they 
Lad  M  ith  col.  Smith  on  this  subject,  he  alleged  to  them  that  the 
president  and  secretary  of  state  knew  of  Miranda's  projects  and 
approved  of  them.  They  cJso  state  that  col.  Smith  declared  that 
liis  information  respecting  the  knowledge  and  approbation  of  the 
president  and  secretary  of  state  was  derived  entirely  from  Mi- 
randa. Mr.  Swartwout  and  doctor  Douglass  expressly  state 
this,  and  though  colonel  Piatt,  when  he  was  first  examined  went 
further,  yet  when  he  afterwards  vokintarily  came  to  correct  the 
errors  of  his  first  statement,  he  expressly  testified  tliat  lie  under- 
stood from  Smith  that  all  liis  information  upon  tliis  point  was 
derived  from  Miranda.  The  whole  of  the  evidence  upon  tliis 
point  simply  is,  that  Smith  told  these  witnessess  that  Miranda 
told  him  that  the  president  and  secretary  of  state  had  a  know- 
ledge of  his  views  and  approved  of  his  project.  Now  if  this  be 
true,  it  is  difficult  to  conceive  how  the  knowledge  of  the  execu- 
tive officers  tliat  Miranda  entertained  a  project  of  effecting  a  re- 
volution in  Caraccas  can  be  supposed  to  authorise  a  particular 
expedition  for  that  purpose  which  was  not  projected  or  conim'-.n- 
ced  until  many  weeks  .afterwards.  Miranda  was  in  Washington 
in  December,  and  it  was  in  that  month  that  he  gave  the  infor- 
ination  and  wi'ote  the  letters  to  Smith  which  have  been  mention- 
ed. He  returned  to  New-York  in  January,  and  then,  for  the 
first  time,  in  conjunction  with  Smith  and  others,  commt-nced  the 
preparations  for  this  particular  expeuition.  This  plain  statement 
shows  most  clearly  tliat  all  that  could  have  been  communicated 
by  Miranda  to  the  executive  when  he  was  at  Wasiiington,  if  he 
communicated  any  thing,  must  have  been  his  general  project  of 
effecting  a  revolution  in  Caraccas.  It  Avas  impossible  that  he 
should  have  said  any  thing  respecting  a  particular  expedition 
from  New-York  wliich  w^as  not  even  projected  by  himself  until  he 
returned  to  this  city  and  here  found  men  and  means  adapted  to 
his  purpose. 

But  whatever  information  may  have  been  given  to  Smith  by 
IVIiranda,  the  temerity  and  precipitancy  of  Smith's  conduct,  even 
if  he  believed  it,  cannot  fail  to  strike  you.  Colonel  Smitli,  ac- 
cording to  his  own  account,  relyhig  solely  upon  Miranda's  infor- 
mation, embarked  in  a  flagrant  violation  of  the  laws  without  in- 
quiring farther.  Miranda,  an  adventurer,  a  fugitive  from  his 
own  country,  ardently  engaged  in  the  pursuit  of  his  favourite  pro- 
ject, and  interested  in  the  hig..cst  degree  to  remove  any  impe- 
diments which  might  stand  in. its  way,  and  for  that  purpose  to 
deceive  those  whose  scruples  might  otherwise  deter  them  from 
aiding  him,  represents  to  colonel  Smith  that  the  executive  has 
dispensed  with  the  laws  of  the  k'nd  in  favour  of  his  expedition. — > 
Smith  greedily  catches  at  the  bait  and  embarks  in  the  enterprise. 
This  he  does  too  at  a  time  when  he  holds  an  important  public  of- 
fice under  the  executive,  is  in  habits  of  constant  communication 
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with' the  public  oiTicers,  and  may  at  anytime  in  six  clays  asccr- 
taiii  whether  Miranda  had  told  him  truth  or  not.  These  con- 
siderations at  once  show  the  cunnins^  and  duplicity  of  Miranda, 
and  the  culpable  nei^li;;^ence  of  Smith.  I  cannot  persuade  my- 
self to  believe  that  you  will  think  the  declarations  of  IMiranda, 
made  in  such  circumstances  and  for  such  purposes,  suflkient  to 
establish  this  pretence  of  the  defendant,  that  the  executive  as- 
sented to  this  expedition,  or  to  screen  luni  from  punishment. 

But  in  order  to  meet  the  defendant's  counsel  fully  on  their  own 
ground,  let  it  be  admitted  as  a  fact  for  the  sake  of  ar,j;ument,  that 
this  expedition  was  known  to  the  president  and  secretary  of 
state,  and  that  they  approved  of  it.  This  would  not  amount  to 
an  authority  to  set  on  foot  the  expedition,  even  if  the  president 
had  power  to  give  such  an  authority.  To  know  that  an  offence 
is  meditated,  and  to  approve  of  the  act,  are  essentially  dirterent 
from  giving  an  authority  to  perform  it.  If  the  president  has 
power  to  authorise  enterprises  in  violation  of  our  laws,  it  would 
seem  that  something  more  than  knowledge  or  approbation  nuist 
be  necessarv  to  transfer  so  important  an  authority.  The  counsel 
for  the  defendant  however  say,  that  they  tr.ink  winking  quite  suf- 
ficient for  this  purpose.  But  passing  from  this  point,  suppose, 
if  you  please,  that  the  president  had  issued  letters  patent  to  colo- 
nel Smith,  or  given  him  any  other  formal  authority  to  cany  on 
this  expedition.  What,  gentlemen  should  be  your  verdict,  upon 
such  a  supposition  ?  I  affirm  to  you,  and  I  hope  to  convince  you 
that  colonel  Smith  would  still  be  £i,uilty  of  a  violation  of  tiit  law, 
and  must  still  be  convicted.  Every  one  of  you  knows  enough  of 
cm'  constitution  and  laws  to  understand  this  subject.  The  pre- 
sident has  no  power  whatever  to  dispense  with  the  laws  of  the 
land.  The  constitution  of  the  United  States  is  a  delegation  of 
li:nited  powers,  specifically  enumerated  and  accurately  defin- 
ed. The  legislative  pow?,r  is  vested  in  congress.  The  presi- 
dent has  only  a  limited  controul  over  their  acts.  He  alone  can 
neither  make  nor  repeal  a  law.  If  he  could  do  so  he  would  be 
paramount  to  congress  itself,  and  would  absorb  in  liis  own  person 
all  the  powers  of  the  government.  The  only  mode  m  which  he 
can  interfere  with  the  execution  of  the  laws  is  by  the  exercise  of 
his  constitutional  power  of  pardoning  the  offender  after  a  convic- 
tion for  the  offence.  If  this  be  so  it  is  evident  to  demonstration 
that  he  cannot  dispense  with  a  law  which  has  passed  through  the 
constitutional  forms,  and  that  he  cannot  autiiorise  an  indivi.iual  to 
violate  its  provisions  and  set  its  penalties  at  defiance.  Yet  the 
counsel  here  tell  you  that  the  mere  knowledge  of  tlie  president 
that  an  offence  is  about  to  be  committed,  and  his  approbation  of 
the  act,  is  a  legal  defence,  and  a  valid  justification  to  the  offv.nder. 
I  have  heard  many  extravagant  ideas  and  paradoxical  propositions 
advanced  in  the  course  of  this  cause  ;  but  this  isa  prhiciph  w-  ich 
is  not  merely  paradoxical  or  absurd.  It  is  pernicious  and  cLn- 
gerous  in  the  extrenae.     If  it  were  possible   that  this   doctrine 
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could  be  adopted   in  practice,  the  constitution  wou^d  be  pros- 
trated and  the   liberties  of  the  people   destroyed.      The    pre- 
sident wovild  be  erected  into  a  monarch  with  supreme  power, 
and  the  acts  of  the  legislature  would  be  the  sport  of  his  pleasure. 
The  counsel  call  upon  you  to  stand  between  the  executive  and 
the  defendant,  whom  they  describe   as  his  victim.     I  call  upon 
you  in  turn  to  stand  between  that  executive  and  the  offender,  who 
has  flagrantly  violated  the  laws,  and  relies  upon  the  assent  of  the 
executive  to  the  act  as  his  defence.     If  as  the  counsel  suppose, 
and  as  I  cannot  doubt,  you  feel  a  sincere  attachment  to  the  con- 
stitution, and  that  jealous  spirit  of  liberty  which  is  ever  ready  to 
resist  the  encroachments  of  power,  it  is  here  they  should  be  ex- 
erted.    It  is  the  defence,  gentlemen,  and  not  the  prosecution, 
which  should  be  the  subject  of  your  jealousy  as  freemen,  and  in- 
spire you  with  a  spirit  of  opposition  and  resistance.     If  the  presi- 
dent has  intended  to  shield  the  offender  from  the  punishment  of 
the  law  by  an  unconstitutional  attempt  to  dispense  with  its  provi- 
sions, will  you,  a  jury  of  the  country,  give  effect  to  such  an  at- 
tempt ?  This  is  the  executive  influence  which  should  be  resisted^ 
T.ot  by  giving  it  effect  in  acquitting  the  defendant,  but  by  enfor- 
cing those  laws  which,  while  unrepealed  by  the  legislature,  cannot 
under  any   pretence  of  authority  whatever,  be  violated  with  im- 
punity.    Surely  you  will  never  give  your  sanction  to  a  doctrine 
so  enormous,  so  dangerous  and  fatal  to  our  liberties  as  that  which 
is  urged  upon  you  by  this  sort  of  defence. 

But  the  counsel  for  the  defendant  stiil  urge,  that  his  intentions 
were  innocent  ;  that  he  really  thought  that  the  president  could 
authorise  individuals  to  set  on  foot  military  expedhions  ;  and  that 
therefore  he  ought  not  to  be  punished.  This  is  taking  for  grant- 
ed what  has  not  been  proved,  and  giving  Smith  credit  for  shiceri- 
ty  of  which  there  is  no  evidence.  Eut  if  it  were  so,  still  Smith 
was  bound  to  know  the  law,  which  indeed  this  observation  seems 
to  admit,  and  he  was  equally  bound  to  know  that  the  president 
had  no  power  to  give  iiim  absolution  from  its  penalties.  If  there- 
fore, he  in  fact  had  the  consent  of  the  president,  he  knew  or  was 
bound  to  know,  that  it  could  not  avail  or  protect  him.  There  is 
no  analogy  between  this  and  a  variety  of  cases  wi  ich  have  been 
])Ut,  where  offences  consist  essentially  in  a  felonibus  intention,  or 
are  committed  from  mistake  in  relation  to  facts.  Here  the  error 
of  colonel  Smith,  if  he  erred,  but  of  which  there  is  not  and  can- 
not be' any  evidence,  was  an  error  of  opinion,  a  misapprehension 
of  the  law.  This  is  a  defence  which  the  law  never  allows,  and  it 
is  obvious  that  if  it  couid  prevail  criminal  justice  must  be  forever 
defeated. 

If  all  this  should  be  insufficient  to  screen  the  defendant,  his 
counsel  then  appeal  to  your  comp-ission.  It  would  be  hard  in- 
deed they  tell  you,  that  a  man  should  be  punished  who  has  been 
seduced  into  his  offence  by  the  highest  officers  of  the  government. 
T  have  already  U!  ged  to  you  that  there  is  no  proof  on  this  subject 
*.vhich  you  oughut  to  regard  ;  but  supposing  jt  to  be  a  fact,  I  trust 


WILLIAM  S.  SMITH.  ^35 


you  are  convinced  that  it  ought  not  to  enter  into  the  scales  of  jus- 
tice upon  tiiis  occasion.  If  the  president  and  secretary  of  state, 
have  co;n;nittcd  ofTences,  let  them  be  accused  and  punished. — 
They  are  not  only  answerable  to  all  the  laws  of  the  land,  but  are 
also  liable  to  impeachment  and  puriishment  for  any  official  mis- 
conduct. It  IS  a  maxim  in  morals  and  equally  a  principle  of  law, 
that  the  crime  of  one  man  is  neither  justified  nor  extenuated  by 
the  oRence  of  another.  If  the  president  and  secretary  of  state, 
andcolon-1  Smith  have  been  accomplices  togetiier  in  any  crimi- 
nal transaction,  let  each  one  be  punished,  and  let  no  one  escape 
for  so  absurd  a  reason  as  that  the  others  were  accomplices  in  his 
guilt. 

But  if  it  were  possible  that  this  pretence  of  the  assent  of  the 
executive,  and  the  innocence  of  Smith's  intentions,  could  avail 
him  for  any  jjurpose  whatever,  it  could  o'dy  be  considered  as  mi- 
tigating his  offence.  It  cannot  therefore  enter  into  your  present 
inquii'y,  which  simply  is  whether  the  defendant  is  guilty  or  not 
guilty.  When  he  shall  be  convicted  by  your  verdict,  the  degree 
of  liis  guilt  must  be  determined  by  the  court.  The  ultimate 
limits  of  the  punishment  are  fixed  by  law,  and  it  is  the  province 
of  the  court  to  determine  according  to  all  the  circumstances  of  the 
case  what  punishment  is  proper,  within  those  limits.  This  and 
every  other  consideration  whic!i  may  serve  to  mitigate  the  pun- 
ishment of  the  offence  will  then  undoubtedly  receive  just- weight 
and  attention. 

Where  then  is  the  pretended  defence  of  colonel  Smith  ?  It  Vviil 
not  bear  the  test  of  sober  reasoning  and  the  touchstone  of  the 
constitution.  It  is  addressed  to  your  passions  and  not  to  your 
judgment.     It  must  be  dismissed  as  fallacious  and  unsound. 

Let  me  then  take  a  rapid  view  of  the  case  which  now  stands 
before  you  for  your  verdict. 

In  the  month  of  January  last,  the  United  States  and  Spain  were 
at  peace,  and  all  the  relations  of  amity,  and  the  usual  intercourse  of 
commerce,  subsisted  betw  een  the  two  countries.  A  military  ex- 
pedition, comprising  extensive  preparations  for  war  was  at  that 
time  projected  and  prepared,  in  the  city  of  New-York,  against  the 
colonies  of  Spain.  The  defendant,  colonel  Smith,  engaged  in 
this  expedition  from  its  commencement,  procured  some  of  the 
most  essential  means  for  the  enterprise,  and  provided  money  and 
enlisted  men  for  its  service.  This  expedition  actually  proceeded 
from  New-York  to  South  America,  for  the  purpose  of  invading 
the  Spanish  colonies,  and  wresting  them  by  force  from  the  do- 
minion of  Spain.  Such,  gentlemen,  is  a  plain  statement  of  the 
case  upon  which  you  are  to  decide.  Is  not  this  an  offence  ?  a- 
high  and  most  dangerous  offence?  Is  it  not  the  very  offence  de- 
scribed in  the  law  before  you  ?  Certainly,  gentlemen,  you  must  an- 
swer these  questions  affirmatively.  Yet  you  are  called  upon  to 
acquit  the  defendant.     What  opinion  wonlfl  the  people  of  the 
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United  States  and  the  ^vorld  entertain  of  such  an  acquittal,  in  such 
a  case.  If  you  acquit  the  defendant,  you  say  to  the  world  that 
the  United  States  i:i0  longer  rank  with  the  civilized  nations  of 'the 
earth  ;  that  they  have  renounced  the  law  of  nations ;  that  they 
permit  their  citizens  not  only  to  violate  their  own  laws  with  im- 
punity but  to  invade  the  people  of  other  countries  with  hostile 
force,  in  a  time  of  peace,  as  avarice,  ambition,  or  the  thirst  of 
plunder  may  dictate.  Such  a  decision  would  justify  the  acts  of 
the  pirate  on  the  ocean,  and  would  sink  our  national  character  to 
the  barbarism  of  savage  tribes.  I  need  not  repeat  to  you  the  con- 
sequences to  which  this  oft'ence  may  yet  lead.  The  government 
of  Spain  may  undoubtedly  consider  it  a  justifiable  cause  of  war,  and 
the  nation  may  yet  expiate  with  its  blood  tlie  crimes  of  its  citi- 
zens. It  is  now  submitted  to  you  either  to  give  your  sanction 
to  this  offence  and  to  suLh  principles,  and  acquit,  or  to  enforce  the 
laws,  and  convict.  I  trust  in  God  and  in  your  intelligence  and 
integrity  tiiat  you  will  pronounce  the  offender  guilty. 
[Mr.  Edwards'  speech  is  here  omitted.] 

Talmadge  J.  Cientlcmen,  the  trial  upon  this  indictment 
has  already  occupied  several  days  of  your  time.  It  is  now  draw- 
ing to  a  close.  You  have  listened  to  the  testimony  of  the  wit- 
nesses and  have  attended  to  the  argument  of  counsel.  If  in  some 
instances  the  latter  has  been  more  at  length  than  clear  and  illus- 
trative, in  others  it  has  been  ingenious  and  eloquent. 

T.  is  is  a  cause  of  considerable  expectation  and  importance, 
both  as  it  regards  the  indi\idual  accused,  and  as  it  relates  to  that 
system  of  neutral  policy  wiiich  hitherto  our  government  have  in- 
variably pursued,  and  from  which  the  United  States,  in  a  great 
measure  derived,  and  are  to  expect,  prosperity  and  happiness. — . 
Conviction  may  not  only  subject  the  defer^dant  to  fine,  but  the  loss 
of  personal  liberty  ;  and  should  our  government  permit  offences 
of  this  nature  by  passing  them  over  with  impunity,  war  and  a 
participation  in  the  quarrels  and  bloodshed  ot  Europe  must  ne- 
cessarily ensue.  Need  I  say  that  such  consequences  ought  es- 
pecially to  induce  a  jury  to  the  most  careful  and  dispassionate 
consideration  of  the  evidence,  and  bear  them  superior  to  any  pre- 
judice which  idle  report,  or  out-door  observation,  may  have  ex- 
cited. You  will  now  give  your  attention  to  a  review  of  this  sub- 
ject. It  shall  be  my  endeavour  to  present  it  in  its  native  state 
stripped  of  embellishment.  It  is  my  duty  to  state  to  you  the 
la\A',  the  substance  ot  the  accusation,  and  the  defence. 

You  have  heard  much  said  upon  the  right  of  a  jury  to  judge 
of  the  law  as  well  as  the  fact.  Be  assured,  that  on  this  occasion 
there  is  not  the  least  desire  to  abridge  these  rights.  I  am  an 
advocate  for  the  independence  of  the  jury.  It  is  the  basis  of  ci' 
vil  lil)erty,  and  in  this  country  I  trust  will  ever  be  a  sacred  bul- 
wark against  oppression  and  encroachment  upon  political  free- 
dom. The  law  is  nov/  settled  that  this  right  appertains  to  a  jury 
in  all  criminal  cases.     They  unquestionabiy  may  determine  up- 
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•n  nil  the  circumstances  if  they  will  take  the  responsibility  and 
ha2^ai\l  ol'jUil^in.^  incorrectly  upon  (luestions  of  mere  iuw.  But 
the  jury  is  not  therefore  above  the  law.  in  exercisinj^  tiiis  riiiht 
they  vittach  to  themselves  the  character  of  judi^es,  and  as  such 
ar.'  as  much  bound  by  tlie  rules  of  legal  decision  as  those  who 
preside  upon  the  bench. 

It  W:is  delivered  as  the  opinion  of  this  court  by  the  judj^e  who 
presided  at  the  commencement  of  the  term,  and  it  is  still  my  opin- 
ion taut  the  U.  States  were  at  peace  with  Spjin  at  the  time  the 
defendant  is  cnurj^ed  with  the  otHence  in  the  indictment.  It  was 
also  tiVj  opinion  of  the  court,  and  no  subsequent  argument  has 
chanL,^ed  my  view  of  the  subject,  that  the  previous  UnowledLC  or 
approbation  of  the  president  to  the  illesi;al  acts  of  a  citizen  can  af- 
ford I  ini  no  justification  for  the  breach  of  a  constitutional  law. — . 
The  president's  duty  is  faitlifully  to  execute  the  laws,  and  he  has 
no  such  dispensinij^  power. 

Tuese  points  have  received  the  decision  of  the  court  seriatim, 
and  I  trust  a  jury  will  not  set  up  a  contrary  opiiut.n  but  Avitii 
great  circumspv^ction  and  deference  to  the  learnee  judi^e  who  de- 
livered them,  the  necessity  of  whose  absence  is  a  subject  of  re- 
gret, and  whose  opportunity  for  correct  legal  decision  is  obvious- 
ly so  fiir  superior  to  wliat  falls  to  the  common  lot  of  jurors. — 
Should  you  however  choose  not  to  confide  in  the  correctness  of 
the  court  in  this?  respect,  the  data  exhibited,  and  which  will  lead 
to  your  determination  of  these  points,  area  view  of  the  constitu- 
tion and  laws  of  congress  giving  and  defining  the  power  of  ma- 
king war  ;  the  powers  and  duty  of  the  executive  branch  of  the 
government— the  statute  upon  whicii  tiie  indictment  is  preferred, 
and  the  treaty  of  San  Lorenzo,  1795,  wl.ich  stipulates  ••'  that 
"  there  shall  be  a  firm  and  inviolate  peace  and  sincere  friendship 
"-  betv/een  his  Catholic  Majesty  and  the  Unhed  States."  Vou  have 
no  document,  nor  any  proof  before  you,  estabiisliing  a  state  of 
things  contrary  to  the  stipulations  of  the  treaty  I  have  now  read. — 
Certain  papers  have  been  offered  in  evidence,  which,  itis  said,  ac- 
knowledge aggressions  by  Spanish  subjects,  and  evince  a  state  oi~ 
v/ar  in  fact  between  the  United  States  and  the  king  of  Spain. — 
^By  authority  of  the  former  decisions,  those  were  decided  irrele- 
vant and  rejected  as  improper  evidence.  The  United  States  can- 
not be  constitutionally  at  war,  but  when  war  is  authorised  by  con- 
gress, or  is  rendered  an  act  of  necessity  by  the  invasion  of  a  fo- 
reign enemy.  Principles  of  self  defence  in  such  case  point  it  out 
as  the  duty  of  the  chief  magistrate  of  the  nation  in  the  interim  of 
congress  to  repel  force  by  force. 

The  greatest  scope  of  the  jury  is  to  determine  upon  points  ari- 
sing upon  the  pleadings  and  such  evidence  as  is  permitted  to 
come  before  them.  It  is  the  exclusive  province  of  the  court  to 
determine  upon  the  admissibility  of  evidence.  That  whicii  ti.eir 
judgment  rejects  a.s  improper,  the  jury  have  no  right  to  presume. 
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The  contents  of  tliose  papers  is  unknown,  and  conjecture  can  ne- 
ver afford  safe  ground  for  the  decision  of  a  jury,  sworn  to  deter- 
mine truly.  Our  living  at  peace  is  what  constitutes  the  offence. 
For  although  the  defendant  was  concerned  in  setting  on  foot,  or 
preparing  the  means  for  a  military  expedition  against  the  Spa- 
nish dominions,  if  the  United  States  were  at  that  time  at  war  with 
Spain,  iie  would  be  innocent,  and  should  you  so  detennine,  you 
will  acquit  the  defendant  upon  his  indictment. 

The  indictment  against  William  S.  Smith,  contains  counts, 
charging  him  with  offences  prohibited  by  an  act  of  congress  of 
June,  1794.  The  fifth  section  of  that  act  reads  as  follows  :  "  that 
"  if  any  person  shall,  witiiin  the  territory  or  jurisprudence  of  the 
"  United  States,  begin  or  set  on  foot,  or  provide,  or  prepare  the 
*'  means  of  any  military  expedition  or  enterprise,  to  be  carried 
"  on  from  thence,  against  the  territory  or  dominion  of  any  foreign 
*'  prince  or  state,  with  whom  the  United  States  are  at  peace, 
"  every  sucli  jierson,  so  offemling,  shall,  upon  conviction,  be  ad- 
"  judged  of  a  high  misdemeanour,"  Sec.  It  is  the  peculiar  pro- 
vince of  tiie  jury  to  inqiure,  whether  the  evidence  adduced  main- 
tains tlie  charges  in  the  indictment.  If  it  fully  supports  any  one  of 
them,  it  will  be  your  duty  to  find  him  guilty.  The  proofs  m  re- 
lation to  the  matters  of  fact,  charged  in  the  indictment,  have  very 
properly  been  divided,  into  that  which  regards  the  setting  on 
foot,  providing  or  preparing  the  means  witi  in  the  United  States, 
for  an  expedition  or  enterprise  to  be  carried  on  from  thence — 
that  w!iich  regards  the  object,  and  that  which  manifests  the  de- 
fendant's participation  and  agency  in  setting  on  foot  and  preparing 
the  means  for  such  expedition  or  enterprise. 

A  summary  of  the  testamony  of  the  many  witnesses  who  have 
been  examined  to  prove  the  first  point  is,  that  the  Leander,  a 
merchant  vessel,  owned  by  Saimiel  G.  Ogden  of  this  city,  and 
ibr  some  time  previously  used  in  the  St.  Domingo  trade,  had 
just  returned  from  a  voyage  from  that  island,  wiien  she  was 
chartered  to  take  out  Gen.  Miranda  and  such  persons  as  should 
choose  to  go  along  with  him.  The  vessel  immediately  under- 
went repair  and  alteration  suitable  to  the  particular  purpose  ; 
having  a  new  lower  deck  built  in  her  hold.  She  cleared  out  at 
the  custom-house  on  the  23d  January,  and  sailed  from  this  port 
on  the  2d  February  last — had  a  very  crowded  cargo,  and  was  la- 
den almost  entirely  with  articles  of  warlike  preparation.  From 
1 80  to  200  men  were  here  engaged  in  the  enterprise,  several  of 
them  immediately  after  took  military  title  and  rank,  and  all  were 
submitting  to  subordination  and  discipline.  Eleven  or  twelve 
hundred  suits  of  soldiers'  uniform — about  six  hundred  swords  and 
cutlasses,  and  a- great  number  of  belts,  pouches  and  cartridge 
boxes — about  four  thousand  five  hundred  pikes— a  number  of 
muskets,  horsemen's  pistols  and  blunderbusses,  ail  of  which  were 
principally  in  boxes  or  casks.     Exclusive  of  lier  complement  of 
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s£ventcerj  ^uns,  the  Lcander  had  on  board  about  thirty-four  can- 
non, with  several  field  carria;^es — one  hundred  and  fifty  casks  of 
j^un  powder,  and  a  quantity  of  ball  suited  to  cannon  and  muskets 
of  different  caliber.  These  articles  were  chiefly  purchased  by 
the  captain  of  the  vessel,  Armstronj^,  upon  the  credit  of  Mr.  O^;- 
den,  and  sent  on  board  with  a  view  to  the  enterpi  ise.  The  ob- 
ject was  either  military  or  commercial.  Miranda  was  at  the 
head  of  the  expedition,  who  for  twenty  years  has  made  no  secret 
that  his  wishes  and  intentions  were  inimical  to  the  duration  of  the 
Spanish  government  in  South  America.  His  declarations  to 
Mr.  Ripley,  to  Col.  Piatt  and  Swartt^out,  avow  his  desit^n  of  re- 
turninii;  to  his  native  country,  tlie  province  ofCaraccas;  to  revo- 
lutionize it,  and  to  free  his  coiinti  ynien  from  what  he  terms  the 
yoke  of  Spanish  oppression.  Allurements,  military  honours  and 
rapid  fortune,  were  held  in  view  to  induce  men  to  enter  upon  an 
enterprise,  secret  and  unexplained,  wliile  written  assurances  were 
given  that  the  service  should  neither  be  against  the  French  nor 
English. 

The  testimony  of  Mr.  Rose,  wdio  went  out  in  the  Leander  from 
this  city,  and  remained  on  board  until  the  capture  of  the  two  schoon- 
ers, and  Miranda's  return  with  the  Leander  to  Barbadoes,  will 
more  clearly  than  that  of  any  of  the  other  witnesses,  enable  you  to 
determine  whether  the  original  intention  of  the  preparation  and 
outfit  of  the  Leander  was  for  a  military  expedition,  or  mere  com- 
mercial enterprise.  The  witness  swears  that  soon  after  the  ves- 
sel left  the  Hook,  he  with  several  others  were  industriously  em- 
ployed in  making  handles  to  the  pikes,  and  putting  the  arms  on 
boLird  into  complete  readiness  for  actual  service.  That  the  vessel 
first  touched  at  Jacquemel,  but  did  not  there  unload  any  of  her 
cargo,  or  transact  business  of  a  commercial  nature,  and  only  re- 
mained to  recruit  a  few  men  and  equip  the  two  schooners,  to  ac- 
company and  support  the  Leander  in  the  enterprise,  out  of  the 
supplies  she  brought  from  New-York. 

While  at  Jacquemel  Miranda  issued  commissions  to  those 
who  took  military  rank  and  office,  before  the  Leander  left  this 
city.  From  St.  Domingo  this  squadron  proceeded  to  Aruba  on 
the  road  to  the  Caraccas,  wlienthe  men  were  alllanded  and  under- 
went military  parade  and  inspection,  and  here  first  were  made 
acquainted  with  the  particular  destination.  The  hostile  landing 
of  a  military  force,  and  the  distribution  upon  the  IVIain,  of  pro- 
clamations in  the  Spanish  language,  headed  by  Miranda's  name, 
as  general  and  commander  in  ci.ief,  next  are  attempted  off  Porto 
Cabello  by  the  very  men  who  were  engaged  in  this  city,  armed 
and  equipped  wit;-i  the  very  preparations  provided  and  carried 
trom  liere.  These  -attempts  ^re  opposed  by  Spanish  govern- 
ment vessels  ;  an  engagement  ensues  ;  the  invaders  are  beaten 
<0ff,  v^'ith  the  loss  of  the  \\yq  schooners  and  raanv  of  the  men.— 
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The  Leandei'  returns  alone,  takini^  the  course  to  Trinidad,  but 
faliin!<  in  with  an  English  sloop  of  \var  the  i-illy,  with  Ler  went 
into  Barbadoes. 

The  counsel  for  the  defendant  urge  this  to  be  a  mere  commer- 
cial enterprise,  from  the  facts,  that  the  vessel  had  been  previous- 
ly occupied  in  the  West-India  trade ;  that  the  articles  composing 
her  carr^o,  were  those  of  ordinary  commerce,  the  open  manner 
they  were  purchased  and  put  on  board,  and  that  the  Leanderwas 
not  in  complete  condition  and  readiness  to  carry  on  a  military  en- 
terprise at  any  time,  while  she  rem  ^ined  witiiin  the  United  States. 
I  think  there  is  some  reason  to  doubt  the  correctness  of  this  posi- 
tion, and  to  suspect  that  the  1200  suits  of  soldiers'  unitbrm.  the 
re;>;imcntal  coats,  the  cannon  drills,  the  chest  of  armourer's  tools, 
and  the  case  ol  sur;';eon's  instruments,  not  to  be  paid  for  unless  the 
expedition  should  be  successful,  were  not  intended  as  articles  of 
comniji'ce- 

It  is  not  necessary  that  the  expedition  sh.ould  be  consummated 
without  deviation  of  course.  Was  it  bev.;iuj,  aaid  were  the  means 
prepared  to  be  cariied  on  from  the  United  btL.tes  ?  TiiC  words  of 
tile  statute  are,  "  if  any  person  within  theteriitory  or  jurisdiction  cf 
*»the  United  States,  sliail  provide  or  prepare  the  means  of  a  mili- 
"  tary  expedition,  to  be  cairied  on  from  thence  ;"  therefore,  it 
matters  not  whether  or  no,  the  vessel,  at  the  identical  time  of  sail- 
ing, is  in  complete  readiness  for  hostile  engagement.  You  are 
not  to  inquire  of  her  cap.icity  to  atchieve  the  object.  If,  in  fact, 
the  Leander  sidled  with  the  intent,  and  means  to  carry  on  such  an 
enterprise,  I  conceive  the  transaction  comes  within  the  prohibi- 
tion of  the  act.  But  the  foots  in  evidence  is  the  proper  business 
for  your  determinaiion.  In  the  case  1  mentioned  yesterday,  un- 
der this  very  act,  for  a  similar  offence,  tried  April,  1795.  Pa- 
terson,  justice,  chari^ed  the  jury,  "  that  convening  a  merchant- 
ship  into  a  vessel  of  war,  nmst  be  deemed  an  original  outfit  ; 
for  the  act  would  otherwise  become  nugatory  and  inoperative,—.  . 
It  is  the  conversion  fi-om  the  peaceable  use  to  a  warlike  purpose, 
that  constitutes  the  oilcnce. 

Tne  vessel  in  question,  arrived  in  this  port  with  a  cargo  of  cof- 
fee and  sugar  from  the  West-Indies,  and  appears  to  have  been  em- 
ployed by  her  owner  with  a  view  to  merchandize,  and  not  with  a 
view  to  war.  The  inquiry  is,  therefore,  united  to  this  conside- 
ration, whether,  after  her  arrival,  she  was  fitted  out  in  order  to 
cruise  against  a  foreign  nation,  being  at  peace  with  the  United 
States.  It  is  true,  she  left  the  wharf  with  only  four  guns, 
but  it  is  equally  true,  that  when  she  dropped  to  some  distance  be- 
iov/,  she  took  on  board  three  or  four  guns  mo;  e,  a  number  of 
nmskets,  water-casks,  he.  and  it  is  manifest  other  guns  were  rea- 
dy to  be  sent  to  her  by  the  pilot-boat.  These  circumstances  clear- 
ly prove  a  conversion  from  the  original  commercial  design  oi  the 
vessel,  to  a  design  of  cruising  against  the  enemies  of  France^ 
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and  of  course  against  a  nation  at  peace  with  the  United  States, 
since  the  United  States  are  at  peace  with  all  the  world.  Nor 
can  it  b'j  reasonably  contended,  that  the  articles  thus  put  on 
boaixl  were  articles  of  nurchandize,  for  if  that  had  been  the  case, 
they  would  have  been  mentioned  in  the  manifest,  on  clearing  out 
of  the  port,  whereas  it  is  expressly  stated  that  she  sailed  in  bal- 
last. Iftiiey  were  not  to  be  used  for  merchandize,  the  inference 
is  inevitable,  that  they  were  to  be  used  for  war.  No  man  would 
proclai.'n  on  the  hoiise  top  that  he  intended  to  fit  a  privateer. — 
The  intL-ntion  must  be  collected  from  all  the  circumstances  of  the 
transaction. 

It  now  only  remains  to  consider  how  far  the  defendant  was  con- 
cerned in  beginning  providing  and  preparing  the  means  of  the  ex- 
pedition. Col.  Smith  mentioned  to  doct.  Douglass,  before  Miran- 
da arrived  in  the  United  States  from  England,  that  he  had  expect- 
ed that  a  grand  expedition  was  on  foot  and  that  his  son  was  going. 
After  Miranda  did  arrive  the  defendant  introduced  him,  first  to 
Mr.  Lewis,  one  of  Ogden's  captains,  then  to  Mr.  Ogden,  as  per- 
sons likely  to  aid  him  with  a  vessel  proper  for  his  purpose.  He 
employed  the  witness,  Fink,  to  engage  a  sergeant,  corporal,  and 
twelve  men  for  military  service.  The  testimony  of  Mr.  Fink  ap- 
pears to  be  candid  and  I  think  entitled  to  belief  ;  but  he  is  an  old 
inhabitant  of  the  city  and  you  know  his  character.  He  swears 
he  saw  col.  Smith  write  the  papers  which  contain  the  terms  of 
the  enlistment  and  promise  of  bounty  lands.  The  defendant  paid 
a  montii's  wages  to  the  witness  to  be  advanced  to  each  of  the  men 
so  engaged,  tied  up  and  marked  with  the  name  of  each  man;  and 
although  there  appears  to  have  been  among  them  some  hesitancy 
about  the  propriety  of  their  engagement,  the  men  afterwards  all 
declared  themselves  satisfied,  and  finally  went  upon  this  very 
advance  of  bounty.  The  verbal  declarations  and  assurances  of 
the  defendant  to  the  witness  may  be  considered  delusory  and  pur- 
posely intended  to  misguide  and  cover  from  the  men  the  real 
object  of  their  engagement,  yet  those  clearly  manifest  the  agen- 
cy and  participation  of  the  defendant  in  providing  the  means 
for  the  entreprise.  That  these  means  were  so  provided  and  prepa- 
red by  the  knowledge  and  approbation  of  the  president  and  secre- 
tary, you  have  already  the  ophuon  of  the  court,  can  afford  the  de- 
fendant no  justification  in  the  breach  of  positive  law,  however  far 
the  fact,  if  so,  may  operate  to  produce  a  pardon  from  the  executive. 
But  the  testimony  relied  upon  as  establishing  this  fact  is  by  no 
means  positive  or  entitled  to  implicit  confidence.  It  is  the  decla- 
ration of  Miranda  alone  which  charges  the  administration  with 
previous  information  of  the  expedition  ;  whose  scanty  means  af- 
forded him  abundant  reason  to  mask  his  real  feebleness  with  any 
pretensions,  the  best  calculated  to  facilitate  the  accomplishment 
of  his  views.     The  deliberate  declarations  of  a  party  are  indeed 
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the  strongest  evidence  against  him.  In  the  present  instance  these 
may  induce  a  belief  that  the  defendant  was  deceived  in  tliis  respect 
by  the  equivocal  or  false  representations  of  Miranda,  but  never  can 
justify  him  in  the  illegal  act  charged  in  the  indictment. 

This  is  the  state  of  the  case  before  you.  It  is  not  a  question  of 
party  politics.  The  people  of  the  United  States  of  all  denomina- 
tions are  equally  interested  ;  and  I  have  too  much  respect  for  the 
character  of  an  American  ju,ry  to  anticipate  a  determination  up- 
on such  grounds.  The  undertaking  may  of  itself  be  a  great  and 
glorious  one,  worthy  the  breast  of  a  good  man,  glowing  with 
desire  for  the  universal  emancipation  of  those  oppressed  by  the 
•weight  of  monarchical  power  ;  nevertaeless,  an  upright  and  dig- 
nified course  of  conduct,  a  harmonious  intercourse  with  for- 
eign nations  is  worthy  the  attention,  is  the  duty  of  our  govern- 
ment to  cultivate  and  maintain.  The  laws  must  be  observed  and 
enforced.  Sympathy  ought  not  to  cloud  the  conception  nor  warp 
the  judgment  of  a  jury  whose  duty  simply  is  to  pronounce  truly 
upon  the  facts  in  evidence.  The  attribute  of  mercy  is  in  other 
hands,  and  no  doubt  will  be  discreetly  exercised. 

Harison.  I  wish  to  correct  a  mistake  which  I  think  the  court 
have  fallen  into,  who  has  said  to  the  jury  tliat  the  confessions  of 
the  party  are  not  to  go  in  justification.  His  confessions,  whether 
in  crimination  or  justification,  are  to  be  taken  together.  The  law  is 
laid  down  in  trials  per  Pais,  298. 

Talmadge,  J.  I  mean  to  be  understood  that  the  confessions 
of  the  party  must  be  viewed  entire,  not  in  detached  parts  ;  the 
purport  and  meaning  of  the  declaration  must  be  collected  from  a 
view  of  the  whole  conversation  at  the  time.  You  will  not  convict 
the  defendant  but  upon  clear  and  satisfactory  evidence  of  his 
guilt,  nor  acquit  him  against  evidence,  because  he  has  declared 
himself  innocent. 

Colden.  I  humbly  conceive  that  the  confessions  of  a  party, 
made  at  one  and  the  same  time,  are  not  to  be  taken,  stronger  as 
they  are  against  him,  than  as  they  are  for  him.  The  counsel  for 
the  prosecution  having  thought  proper  to  examine  as  to  the  con- 
fessions of  the  defendant,  they  must  take  them  as  they  are 
given.     They  cannot  reject  apart  and  use  the  residue. 

Tl)e  Jury  retired,  and  alter  an  absence  of  two  hours,  they  re- 
turned a  verdict  of  not  guilty. 

Whereupon  W.  S.  Smith  is  discharged  from  his  recognisance^ 
and  his  securities  exonerated. 
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Friday,  July  26,   1806. 


PRESENT,  JUDGE  TALMADGE. 

vy  OLDEN  made  tlie  same  motion  as  in  the  case  of  W.  S.  Smith, 
for  an  attachment  to  issue  against  Messrs.  Madison,  R.  Smith, 
Thornton  and  Wagner. 

Talmadge,  J.  The  court  make  the  same  order  in  this  case, 
as  in  the  former,  that  attachments  ought  not  to  issue.  The  ju- 
rors were  drawn  as  follows,  1.  Joseph  Strong  ;  2.  Benjamin  Butler. 

John  Fellows  upon  being  drawn,  was  challenged  by  Hoffman, 
as  not  being  an  impartial  juror,  and  he  prayed  that  triers  might 
be  appointed— whereupon 

3.  William  Coit  was  drawn,  and  the  three  were  severally  quali- 
fied to  try  the  challenge  of  J.  Fellows. 

Hofman.  I  will  open  to  the  triers  the  nature  of  the  challenge. 
A  challenge  need  not  go  to  impeach  the  moral  integrity  of  a  juror, 
but  merely  as  to  his  partiality.  By  the  term  partiality,  is  meant 
any  kind  of  resentment  or  animosity  expressed,  or  inriicated.  A 
■wish  against  the  defendant  is  solid  ground  of  challenge.  It  Mr.  Fel- 
lows has  expressed  a  wish,  or  a  hope,  that  Mr.  Ogdtn  may  be 
found  guilty,  it  will  be  sufficient  cause  for  setting  1  im  aside.  If  he 
has  said  that  colonel  Smith,  on  account  of  his  merits  ought,  not  to 
be  punished,  if  convicted,  but  that  if  Ogden  was  found  guilty,  it 
was  no  matter  how  much  he  was  punished,  he  will  certainly  be 
an  improper  juror.  I  shall  endeavour  to  establish  this  fact  by- 
testimony. 

James  Ludlow  siuorn. 

A  few  days  previous  to  the  sitting  of  this  court,  in  a  room  at 

the  corner  of  Pearl  and  Wall-streets,  now  occupied  by  Daniels  as 

a  counting  house,    I  saw  Mr.   Fellows,  and  I   asked   him   when 

this  court  would  set ;  he  told  me  on  the  14th  of  the  month ;  I  ask- 
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ed  him  ^vhat  he  thought  of  the  trials  that  were  then  to  eome  on'; 
he  said  that  colonel  Smith  was  a  clever  man  ;  that  on  account  of 
liis  important  merits,  he  ought  to  have  some  favour  shown  him, 
but  as  for  Ogden  it  was  no  matter  how  much  he  suffered. 

Hoffman.  Did  he  express  himself  witli  any  decree  of  anxiety  ? 
A.  He  mentioned  it  to  me  with  some,  and  he  told  me  he  was  sum- 
moned on  the  jury. 

Sanford.  Was  there  any  one  present  at  that  conversation  ? 
A.  I  believe  there  was  four  or  five  persons  there,  but  I  do  not  re- 
collect any  one  but  the  lx)ok-keeper. 

Colden.  Permit  me  to  make  one  or  two  remarks!  It  is  of  the 
utmost  importance,  that  the  admir.istration  of  justice  should  pro- 
ceed without  the  bias  of  prejudice  or  affection,  so  that  every  man 
should  have  an  impaitial  trial  by  his  peers.  It  would  be  a  suflficienf 
objection  to  a  juror  that  he  had  expressed  a  desire  for  the  pun- 
ishment of  the  defendant  at  any  time,  but  it  is  very  improper  m 
a  person  after  he  is  summoned  to  serve  on  a  jury,  to  utter  expres- 
sions like  those  proved  to  have  been  made  by  Mr  Fellows.  I  do  not 
mean  to  impeach  the  integrity  of  that  gentleman,  but  simply  to 
show  that  he  has  formed  an  opinion  out  of  doors,  and  that  there- 
fore, he  is  not  that  impartidl  jui'or  which  the  law  requires.  If  you 
do  not  think  i.im  perfectly  impartial,  your  decision  wiil  be  against 
admitting  him  to  set  with  you  on  the  present  occasion  ;  even  should 
Tou  doubt  of  his  impartiality,  it  would  be  suflicient  ground  for  the 
jikedecision  ;  there  are  men  enough  summoned  to  serve  on  this 
trial  without  him.  To  me  it  is  very  evident,  that  he  expressed  him- 
«?elf  with  a  degree  of  rancour  against  Mr.  Ogden,  which  totally 
unqualifies  him  to  set  as  a  juror  on  his  trial. 

Talmadge,  J.  You  are  to  determine  whether  he  is  an  indiffer- 
ent man,  and  that  you  are  to  determine  from  the  evidence  you 
h.ave  received  ;  if  he  does  not  possess  that  impartiality  which  the 
]aw  requires,  it  is  your  business  to  set  him  aside,  but  it  is  rot 
every  slight  ground  of  suspicion  against  the  impartiality  of  a  juror 
that  IS  to  prevail ;  the  court  have  notlung  to  decide  in  this  case,  it 
is  exclusively  with  the  triers. 

Hoffman.  Unanimity  is  not  necessary  a  majority  of  triers  de- 
cide   the  question. 

The  triers  retired  for  a  few  minutes,  and  reported  as  their  de- 
cision upon  their  return,  that  Mr.  Fellov.s  was  not  an  impartial 
juror. 

The  drawing  of  the  jury  was  resumed,  and  Schuyler  Living- 
fiion  being  called,  prayed  to  be  excused  from  serving,  as  having 
been  one  of  the  jurors  who  had  passed  upon  the  trial  of  William 
S.  Smith.  Colden  insisted  that  this  was  no  legal  excuse,  as  it 
would  be  no  cause  of  challenge  ;  at  any  rate  it  could  only  be  a 
challenge  to  the  favour,  and  must  be  decided  in  the  mode  pre- 
scribed by  law  as  to  challenges  of  that  nature.  But  the  judge 
declined  healing  any  argument   on  the  subject,  and  decided  that 
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the  person  called  was  not  a  fit  juror,  and  ordered  him  to  be  pnt 
aside,  whereupon  the  drawing  of  the  jury  was  again  resumed,  and 
4.  J.;mes  M'Connell ;  5.  David  A.  Cunningham ;  6.  James  Palmer, 
jun.  7.  Jo^n  Bachellor  ;  8.  Kzra  Weeks  ;  9.  John  P.  Groshon  ; 
10.  John  M'Piie  ;  11.  William  Dunstan  ;  12.  Andrew  S.  Nor- 
wood ;  were  drawn  and  sworn  and  having  taken  tlieir  seats, 

Saufhrd  opened  the  indictment  at  considerable  length.  He 
stated  to  the  jury  tliat  the  defendant,  Samuel  G.  Ogden,  was  ac- 
cused of  a  high  misdemeanour  against  the  United  States,  which 
was  charged  in  several  different  counts  in  the  indictment.  That 
the  defendant  was  charged  with  be  nnning  and  with  setting  on 
foot  a  military  expedition  in  the  city  of  New- York,  to  be  carri- 
ed on  from  thence,  against  the  territories  of  the  king  of  Spain,  in 
South  America,  at  a  time  when  the  United  States  and  Spain 
were  at  peace.  That  the  defendant  was  also  accused  of  having 
provided  certain  means  for  this  expedition,  and  that  the  particu- 
lar means  cliarged  to  have  been  furnished  by  him,  were  a  cer- 
tain ship  called  the  Leander,  men,  cannon,  muskets,  pikes,  can- 
non-balls, swords  and  gunpowder.  He  stated  that  the  testimony 
which  would  be  offered  on  the  part  of  the  prosecution,  would 
support  and  establish  each  of  these  allegations  of  the  indictment, 
in  the  fullest  and  most  satisfactory  manner.  That  the  proofs 
which  would  be  laid  before  the  jury  were  so  clear  and  unequivocal, 
and  so  strong  and  convincing,  that  no  man  who  should  hear  them, 
could  doubt  that  tb.e  facts  for  which  the  defendant  was  indicted, 
really  took  place  as  charged  in  the  indictment.  He  stated  the 
object  of  the  expedition  and  the  evidence  which  would  be  addu- 
ced to  support  the  prosecution,  and  observed  that  Mr.  Ogden  had 
been,  throughout  the  whole  transaction,  an  active  and  important 
agent  in  the  offence,  and  that  he  had  not  only  furnished  the  ship 
in  which  the  expedition  sailed,  but  had  also  provided  much  the 
greater  part  of  all  the  means  for  the  enterprise.  He  read  to  the 
jury  the  act  of  congress  upon  which  the  indictment  is  founded, 
and  commented  particularly  upon  the  fifth  section.  The  act,  he 
insisted,  was  declaratory  of  the  law  of  nations,  and  was  passed  in 
virtue  of  the  power  vested  in  congress  by  the  constitution,  to  de- 
fine and  punish  offences  against  the  law  of  nations.  He  expatia- 
ted upon  the  atrocious  nature  of  the  offence,  and  its  dangerous 
consequences,  as  tending  to  usurp  the  powers  of  the  governm.ent 
to  involve  the  nation  in  war,  and  to  commit  its  honour  and  good 

faith,  by  the  violence,  rapacity,  or  ambition  of  individuals. If 

the  charges  specified  in  the  indictment,  should  be  proved  and  es«^ 
tablished  to  the  satisfection  of  the  jury  as  facts,  it  would  be  their 
duty  to  find  Mr.  Ogden  guilty,  and  he  trusted  that  they  felt  no 
inclination  upon   such  an  occasion,  but  to  do  their  duty. 

(Mr,  SanforcVs  opening  to  the  jury  in  this  case,  being  in  re- 
spect to  all  tlie  general  topics,  very  similar  to  his  ooening  to  the 
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jury  in  the  case  of  col.  Smith,  his  address  is  on  that  account  thus 
abridged  and  is  not  here  inserted  at  length.) 

The  testimony  given  by  the  witnessess  who  were  sworn  on 
this  trial,  was  generally  correspondent  to  what  the  same  wit- 
nesses gave  on  the  former  trial ;  it  is  therefore  deemed  unneces- 
sary to  repeat  it.     The  witnesses  were, 

Jonathan  Ogden,  to  prove  the  sale  of  gun-powder. 
Peter  Rose,  the  voyage  of  the  Leander. 
David  Gelston,  (collector)  the  clearancce  and  manifest. 
Nicholas  Romayne,  his  knowledge  of  Miranda  and  the  expedi- 
tion. 

Joseph  S.  Bogart  (notary  public)  drew  the  contract  for  the 
vessel,  and  filled  up  the  role  d'equipage.  He  also  testified  that 
he  had  shipped  men  for  the  Leander  on  lier  former  voyages.  That 
her  usual  complement  was  from  sixty  to  eighty  men.  That 
about  ten  days  before  the  vessel  sailed,  Ogden  applied  to  him  to 
ship  forty  additional  men,  and  assigned  as  a  reason  for  makmg 
that  addition,  that  his  two  other  ships,  the  Emperor  and  Indos- 
tan,  had  gone  out  lightly  manned,  and  that  these  men  would  be 
necessary  to  biin^j;  them  home.  The  notary  also  stated,  that  it 
was  a  fact  within  his  knowledge,  that  the  two  ships  above  men- 
tioned were  in  the  West-Indies,  and  that  they  had  sailed  from  this 
short-handed. 

Edward  Dartnel  (a  clerk  to  Mr.  Ogden)  made  out  the   mani- 
fest in  the  regular  course  of  his  business. 

William  Wallan  sold  100  quarter  casks  of  gunpowder. 
Bernard  Hart  sold  1 4  cannon,  6  and  9  pounders. 
Martin  Boerum  keeps  the  magazine  at  Brooklyn,  and  deliver- 
ed the  gunpowder. 

Thomas  Stevenson  made  a  quantity  of  pikes,  Sec.  as  before- 
mentioned. 

Richard  Belden  sold  130  horsemen's  swords  and  80  pair  of 
pistols. 

Sanuiel  Corp  sold  12  pieces  of  cannon. 
Cornelius  Brinkerhoof,  as  before. 
William  Fosbrook  sold  arms  as  per  list  exhibited. 
William  Allen  sold  arms  more  than  200  muskets. 
John  Moore  sold  arms,    eight  pair  of  pistols  and   three  drills, 
and  Mv.  Ogden  paid  for  tiicm.     The  drills  were  Iktle  pieces  of 
iron  for  cleaning  the  touch-holes  of  great  guns,   and  were  of  the 
value  of  eighteen  cents  each. 

.     Josepli  Price  sold  arms  to  Ogden  and  an  armourer's  chest. 
Benjamin  Haight  sold  rifle  belts  and  pouches. 
John  M'Lean,  the  same  testimony  as  before. 
Jonathan  Fay  sold  42  muskets,  20  sabres,  six  boarding  pikes, 
four  blunderbusses,  and  four  pair  of  pistols. 
Abraham  Van  Nest,  as  before. 
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Jacob  H.i;q;erman  saw  arms  and  cannon-balls,  Sec.  on  board 
the  L'jander. 

\Villi:nn  Mlnu^^h,  a  piloty  carried  the  Lcandci*  down  the  2d 
of  Fobru.uy  ;  he  suw  arms,  Sec.  on  board,  and  tiij  ship  received 
gen.  Miranda  at  Staten-Island. 

Mr.  Sliields  (carter)  carried  cannon,  Sec.  on  board. 

John  M  Bride  (carter)  do. 

James  Clelland  (carter)  carried  military  stores  on  board. 

James  Corre  (carter)  the  s.une. 

Ebenezer  Stevens  sold  some  guns  to  Og-den. 

Levin;;^ston  Greenhart  made  some  box.es  for  the  package  of 
muskets. 

James  Burbank  (ferry-man)  repeated  his  former  testimony. 

Anthony  Bird  did  the  same. 

William  Weym.in  (merchant  taylor)  made  clothes.  Sec. 

John  Ripley  sold  arms. 

Nathaniel  Ward  saw  arms  on  board. 

Augustus  Fleming  said  Murray  sold  capt.  Lewis  253  old  and 
rusty  swords. 

Francis  Gantz  (ship  carpenter)  worked  on  board  tlie  same 
vessel,  and  saw  cannon,  shot  and  arms  in  the  hold. 

Jonas  Mapes  (merchant  taylor)  made  uniforms  for  Loudon 
and  others. 

Thomas  Stokes,  the  same  as  before. 

George  F.  Hopkins   procured  the  printing  press  and  types. 

With  the  examination  of  this  witness  the  court  closed  the  busi- 
ness of  the  day,  and  adjourned  till  to-morrow  moniiiig,  eleven 
o'clock. 

Saturday^  July  26,  1806. 

Daniel  Ludlow,  a  witness,  repeated  the  evidence  he  gave  on 
the  former  trial  respecting  the  800  pounds  sterling  bill  of  ex- 
change. 

The  testimony  was  here  closed,  and  the  witnesses  were  dis- 
charged. 

Colden.  We  wish  to  ofTer  evidence  to  prove  the  consent  and  ap- 
probation of  the  president  to  the  expedition  of  Miranda.  We  do 
not  now  propose  to  prove  this  by  the  message  of  the  president 
and  the  accompanying  documents  which  the  court  have  refused 
to  admit,  but  by  parole  testimony, 

Talmadge,  J.  The  court  have  the  same  reason  to  refuse  nov/ 
which  they  had  before. 

Hoffman^  we  offer  Mr.  Rufus  King,  to  prove  the  president's 
knowledge  and  approbation  ;  he  is  now  in  court. 

Talmadge,  J.   The  question  is  decided. 

Colden  then    addressed    the   court    and   jury    as     follows  : 

There  would  be  an  absurd  affectation  in  supposing  that  you, 
gentlemen,  who  have  been  constant  attendants  in  this  court  from 

Kk 
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its  commencement,  and  who  have  listened  no  doubt  to  what  has 
passed  with  the  same  eager  attention  and  curiosity  which  have 
been  manifested,  by  the  numerous  concourse  of  our  fellow  citi- 
zens, who  have  continually  pressed  around  us,  are  strangers  to 
what  has  occurred  in  the  trial  lately  concluded.  You  are,  it  is 
true,  to  decide  the  cause  you  are  now  sworn  to  try,  on  the  evi- 
dence that  belongs  to  it  and  upon  no  other.  You  ought  not, 
and  cannot  have  any  reference  to  the  testimony  which  you  may- 
have  heard  in  the  cause  to  which  the  present  defendant  was  not 
a  party.  And  this  we  beg  you  to  impress  indelibly  on  your 
minds.  Yet  tjiere  can  be  no  impropriety  in  referrhig  to  the 
arg?immts  which  were  used  on  tijat  occasion,  so  far  as  they  are 
applicable  to  this — I  shall  therefore  think  it  unnecessary  to  repeat 
all  you  have  ctlready  heard,  and  which  might  be  urged  in  fa- 
vour of  the  present  defendant.  A  regard  to  your  patience,  as  well 
as  a  consideration  of  my  own  strength,  will  induce  me  to  observe 
what  brevity  I  may. 

liovv-iver  criminal  the  expedition  of  Miranda  may  have  been, 
ceruiiniy  no  part  oftiiut  criminality  is  attached  to  the  defendimt, 
Mr.  Otiden.  W.-.atever  concern  he  appears  to  have  had  with  it, 
has  been  purely  mcrcantiie.  And  his  agency  in  this  aflair,  has 
been  no  ot.ier  than  either  of  you,  or  any  merchant  might  have 
had  in  the  ordinary  course  of  mercantile  transactions. 

But  tlioup;h  tiiis  in  itself  might  be  a  sufficient  answer  to  the 
charge  that  is  brouglit  against  the  defendant,  it  is  incumbent  on 
us  to  examine  more  minutely  the  testimony  which  is  before  you. 
Besides,  the  respect  we  owe  to  the  learned  and  able  counsel  who 
are  opposed  to  us,  requires  a  discussion  of  those  arguments 
which  the  course  of  tins  business  enables  us  now  to  anticipate. 

It  has  been  thought  necessary,  for  the  purposes  of  this  prosecu- 
tion, to  stigmatize  Miranda  and  his  designs  with  the  most  oppro- 
bious  epithets,  and  to  impute  to  him  motives  not  more  meritori- 
ous ti-an  those  wiiich  actuated  Cortez  and  Pizarro,  when  they  hunt- 
ed with  blood-hounds,  and  exterminated  with  fire  and  sword,  for 
the  sake  of  gold  or  in  the  frenzy  of  fanaticism,  the  unhappy  natives 
of  that  country  winch  guve  Miranda  birth,  and  which  he  is  now 
seeking  to  liberate.  How  much  does  the  character  of  men  and 
their  actions  depend  on  adventitious  circumstances  ;  upon  good 
or  ill  fortune  ?  Success  shall  make  that  virtue,  which  without  it 
would  be  vice.  It  is  but  a  little  six  months  since  Miranda  was 
here,  and  the  very  circumstance  of  his  having  in  his  breast  the 
migiity  project  which  he  is  now  attempting  to  execute,  recom- 
mended him,  as  you  have  heard,  to  the  attention  of  our  great 
men,  and  even  of  our  public  bodies  ;  but  now  that  Miranda  is 
looked  upon  as  an  unsuccessful  adventurer — now  that  he  is 
thought  to  have  failed  in  his  enterprise,  he  is  called  a  vile  project- 
f^v  ;.  and  he  and  his  associates,   it  seems,  deserve  all  those  hard 
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lerms ■which  have  been  lavished  upon  them.  Bui.  thoup;h  adAerse 
fortune  slioukl  continue  to  pursue  Miranda,  he  may  sill  have  the 
consolation  to  find  that  there  is  at  least  one  kiiidred  soul,  whose 
cono-enial  bosom  is  filled  with  the  same  love  of  liberty  that  fires 
his  own  ;  one  who  also  has  sacrificed  his  home  by  liis  struggles 
for  tiie  emancipation  of  his  Uutive  country  ;  one  who  knows  and 
feels  Miranda's  merits,  and  wLo  lias  told  them  to  us  in  language 
that  will  be  remembered  as  long  as  eloquence  can  command  the 
estimation  of  men.  But,  gentlemen,  I  will  not  detain  you  another 
moment  by  any  thing  that  is  not  immediately  a}  plicable  to  the 
case  before  you. 

You  have  been  told,  in  opposition  to  what  lias  been  asserted  by 
the  counsel  for  the  defendant,  that  this  is  not  a  slate  prosecutic  n  ; 
and  Mr.  Attorney  has  said  that  it  has  betn  commenced  in  the  usual 
course  of  criminal  proceedings.     Gentlemen,  I  well    know  that 
there  can  be  no  proceedings  in  the  courts  of  the  United  States  by 
Vcty  of  information — the  constitution  has  happily  protected  our  ci- 
tizens from  this  arbitary  engine  of  the  English  law.     But  when  I 
call  this  a  state  prosecution,  1  do  not  mean  to  quarrel  about  words. 
I  say  and   mean,  that  this  is   a   piosecution  commenced  by  the 
sp.jcial  order  of  the  president  of  the  United  States,  and  this  lam 
sure  Mr.  Attorney  cannot,  and  will  not  deny.     The  evidence  of  it 
is  before  the   court.     But  if  this  is  a   piosecution    in  the  usual 
course,  how    does   the    honorable   judge    who   now    appears  at 
your  bar,  come  here  ?    Why  is  not  this  prosecution,  like  all  oth- 
ers, left  to  the  ordinary  law  officer  ?  No,  gentlemen,  it  is  because 
this  prosecution  is  entirely  out  of  the  common  course,  to  its  be- 
ing a  prosecution  in  which  the  government  feels  itself  deeply  in- 
terested, that  we   have  been  instructed  and  entertained   with  the 
learning,  ability  and  ingenuity  of  the  honorable  judge,  who  is  as- 
sociated with  the  official  prosecutor. . 

There  is  one  legal  principle  which  you  have  often  heard  men- 
tioned, but  which  it  may  not  be  amiss  to  repeat,  because  it  ought 
never  to  be  out  of  your  minds,  while  you  are  about  to  pronounce 
the  fate  of  the  defendant.  It  is  that  ti  is  bving  a  penal  statute,  it 
is  to  be  construed  most  strictly.  The  defendant  is  not  to  be  con- 
victed, as  has  been  candidly  admitted  by  the  counsel  opposed  to 
us,  unless  he  has  done  an  act  which  is  proiiibited  both  by  the  let- 
ter and  spirit  of  the  law.  You  are  neituer  to  omit  nor  supply 
words  in  the  statute,  to  extend  its  application.  1  need  not  again 
refer  to  the  authorities  which  have  been  read,  to  show  you  how 
scrupulously  this  rule  lias  been  applied  in  England,  nor  reiterate 
those  arguments  which  have  been  |;ressed  to  convince  you  that 
it  is  as  well  dictated  by  reason  and  mercy  as  by  law,  and  that  it 
forms  one  of  the  strongest  buhvarks  of  the  ciizens  against  op- 
pression from  the  law^sor  their  administrtilors.  To  find  thtt  tiiis 
ds  a  penal  statute,  gentlemen,  you  have  only  to  look  at  the  punish- 
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ment  it  denounces  against  the  defendant,  if  you  should  convict 
him.  He  is  to  be  torn  from  his  business,  his  friends  and  his  fami- 
ly ;  he  is  to  pay  a  tine,  and  may  be  shut  up  in  the  Bridewell,  the 
prison  for  omimon  malefactors  and  felons,  for  three  years. — And 
yet,  gentlemen,  Mr.  Attorney  has  called  tl.is  a  light  punishment. 
Good  God  !  did  Mr.  Attoriiey  consider  the  ruin  that  has  been  al- 
ready brought  on  the  defendant  by  this  prosecution  ;  could  he  ima- 
gine the  distresses  of  his  family,  could  he  contt-n^plate  the  de- 
fendant, dragged  from  the  rank  in  life  which  he  has  held,  c.nd 
shut  within  the  gates  of  a  priscn,  for  three  years,  and  then  think 
this  a  light  punishment.  Possibly,  gentlemen,  the  court  may 
think  so  too,  and  yen  will  not,  therefore,  comniit  the  defeneantto 
the  mercy  of  the  judge,  till  the  most  irrefragable  proof  of  his  guilt 
obliges  you  to  pronounce  a  verdict  against  him. 

The  charges,  gentlemen,  against  the  defendant,  though  they 
are  variously  set  forth  in  the  indictment,  hi  ccn,pliance  with  le- 
gal forms,  are  in  substance,  that  i  e  did  begin  and  set  on  foot  a 
military  expedition  to  be  carried  on  fiom  the  territory  ot  the  Uni- 
ted States,  against  a  power  with  whom  we  were  at  peace. 

1  will  not  detain  you  for  a  moment  with  the  inquiry  whether 
the  defendant  began  or  set  on  foot  the  expedition  ;  there  ih  no 
part  of  the  testimony  that  in  the  least  supports  this  charge.  You 
have  been  told  that  the  mere  projecting  the  plan  of  this  expedition 
was  neither  beginning  it,  or  setting  it  on  foot ;  that  it  was  not 
began  till  after  general  Miranda  returned  hem  Washington  in 
December,  and  that  the  first  avert  act  after  that  time  is  to  be  con- 
sidered as  the  beginning  or  setting  it  on  foot.  If  so,  then  Mr.  Og- 
den  is  not  guilty  on  this  chai  ge,  for  it  appears  that  general  Mi- 
randa or  colonel  Smith  was  the  first  movers,  for  colonel  Smdth  in- 
troduced general  Miranda  to  Mr.  Ogden.  (Here  Mr.  Colden  was 
interrupted  by  the  counsel  for  the  Jirostcution^ivho  stated  that  there 
ivas  no  such  testimony.)  Mr.  Colden  then  stated  that  he  was  con- 
tent to  forego  any  further  observation  on  this  point,  and  should 
only  say,  that  from  the  testimony,  it  did  appear  that  Mr.  Arm- 
strong, captain  Lewis,  captain  Gardner,  and  several  others  were 
active  in  this  business  before  Mr.  Ogden  appeared  in  it.  I  beg 
leave  to  add,  however,  said  Mr.  Colden,  that  the  counsel  for  the 
prosecution,  in  endeavouring  to  limit  the  inquiries  to  transactions 
vjhich.  took  place  after  general  Miranda's  return  from.  Vv  ashing- 
ton,  had  exercised  a  very  judicious  precaution  ;  for  if  a  more  ex- 
tensive scope  should  be  taken,  it  might  apq^ear  that  the  president 
of  the  United  Stales  was  one  who  set  on  foot,  if  he  did  not  begin 
the  enterprise. 

But,  gentlemen,  it  is  of  the  essence  of  every  charge  in  this  in- 
dictment that  the  expedition  of  general  Miranda  was  a  military 
expedition.  For  though  Mr.  Ogden  began  or  set  it  on  foot, 
thcirigh  ne  may  have  prepared  and  provided  the  means,  though 
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it  may  have  been  carried  on  aj^ainst  a  nation  at  peace  Avitli  the 
Uiiit^'d  States  ;  yet  if  it  was  not  a  mihtary  expedition,  the  defen- 
dant has  been  guilty  of  no  crime.  What  is  tnere,  then,  that  dis- 
tini^uishes  this  expedition  from  a  hundred  others  of  the  same  na- 
ture, which  have  been  fitted  out  from  this  port,  und  every  part  of 
the  United  States,  and  which  y;ives  this  the  character  of  a  milita- 
ry expedition  ? — First,  say  the  counsel  for  the  prosecution,  tliis 
was  an  armed  ship.  But  so  she  has  been,  and  has  been  owned  and 
employed  as  such  by  the  defendunt,  for  the  last  ei;<liteen  months, 
and  has  actually  made  several  voyages  to  St.  Domini;o,  with  car- 
goes of  the  same  nature  witli  that  she  had  on  board  when  she  last 
sailed  with  general  Miranda.  But  the  cargo,  it  is  said,  consists 
of  articles  fit  for  a  military  enterprise.  The  answer  is,  and  so 
did  the  other  cargoes,  and  though  the  articles  were  of  this  descrip- 
tion, yet  they  were  also  articles  of  merchandize,  and  the  witnesses 
that  proved  that  they  were  sold  to  IVIr.  Ogden  or  others,  dealt 
in  them  as  articles  of  commerce,  and  there  has  not  been  a  witness 
examined,  who  has  not  proved  that  gunpowder,  ball.  Sec.  were 
common  subjects  of  traffic  ;  so  that  if  the  crime  consisted  in  ex- 
porting warlike  stores  in  an  armed  ship,  then  half  the  merchants 
in  the  United  States  were  guilty,  and  might,  if  the  president 
pleased  to  order  it,  be  dragg-ed  to  the  bar  of  a  court  of  justice. 

The  regimentals  were  not  more  characteristic  ;  for  the  very  tay- 
lors  who  detail  this  very  important  testimony  of  the  making  some 
suits  of  regimental  or  livery  clothes,  say,  that  ready  made  clothes 
are  very  commonly  exported.  But  what  are  we  to  say  of  the  bo- 
dy of  men,  the  mighty  army  who  embarked  hi  this  expedition, 
and  were  the  foiiowers  of  general  Miranda.  First,  gentlemen, 
let  us  ascertain  the  number  of  this  mighty  host,  this  military  ar- 
my, who  were  to  fight  and  conquer  millions,  and  subdue  a  terri- 
tory equal  to  one-eighth  of  the  globe.  The  ordinary  complements 
of  the  Leander,  on  former  voyages,  according  to  the  testimony  of 
the  notary  was,  from  sixty  to  eighty  men.  I  think  one  of  the 
witnesses  said  she  once  carried  ninety  ;  but  eighty  were  shipped 
in  the  first  instance  for  this  voyage,  and  afterwards  Mr.  Ogclen 
engaged  forty  more  to  go  in  the  Leander  to  St.  Domingo,  there 
to  join  the  Emperor  and  Indostan,  two  sliips  of  the  defendant, 
Avhich  were  then  at  that  island,  and  which  had  gone  out,  accord- 
ing to  the  knowledge  of  the  notary,  weakly  manned.  Now, 
although  the  witness,  Rose,  has  said,  that  the  number  on  board 
the  Leander  when  she  left  this  port,  was  about  three  hundred, 
yet  the  more  accurate  testimony  of  the  pilot  ascertains  that  there 
v/tYQ  exactly  two  hundred  and  eighty  ;  if  we  deduct  from  this 
the  ordinary  crev/  of  the  Leander,  and  also  tiie  other  forty  sea- 
men intended  for  the  other  ships,  there  will  be  left,  including 
priiiters  and  their  devils,  taylors,  tinkers,  blacksmiths,  carpen- 
ters, generals,  colonels,  majors,  kc.  an  army  of  about  fifty  men  ; 
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and  of  these,  all  that  were  not  seamen  or  tradesmen,  and  takea 
along  for  the  purposes  of  their  trades,  were  officers.  So,  here  is 
a  new  kind  of  military  expedition  ;  at  any  rate,  that  is  to  say,  a 
military  expedition  without  soldiers.  But,  gentlemen,  that  some- 
thing might  be  found  on  board  this  vessel,  which  might  be  called 
purely  military,  some  certain  drills  have  been  dwelt  on  as  mat- 
ters of  mighty  consequence.  Now  these  had  been  mentioned  by 
the  witness  without  my  notice,  and  I  confess  I  did  not  know 
•what  was  meant  by  them  ;  I  could  little  suppose  that  they  were 
what  they  now  turn  out  to  be,  that  is  to  say,  little  pieces  ot  iion 
for  cleaning  the  touch-hole  of  a  gun,  of  the  viikit  at  most  ot  eigh- 
teen cents  a  piece,  or  in  the  whole  one  dollar  and  a  iiaii  ;  and 
these  important  articles  are  to  stamp  the  cuaracter  of  this  expe- 
dition. But  if  cannon,  powder  and  ball  may  bt  articles  oi  mer- 
chandise, why  may  not  drills  be  so  also.  This,  gentlemen,  is 
matter  vviiich  1  should  have  thought  unv;orthy  of  so  much  Atten- 
tion, had  it  not  been  treated  as  a  subject  of  very  grave  consiclcia- 
tion  on  a  former  occasion. 

I  proceed,  gentlmen,  to  take  another  view  of  this  subjxt  from 
the  point  at  which  we  now  are  and  I  hope  the  counsel  foi  the 
prosecution  will  fairly  meet  us  on  the  ground  1  am  now  abcut  to 
tread.  I  challenge  them  to  do  so.  C'onsidering  the  great  abilides 
and  ingenuity  of  the  gentlemen  to  whom  this  chalk-nge  is  given, 
there  may  appear  some  temerity  in  this  defiance.  But  it  is 
not  made  from  confidence  in  myself,  but  in  my  cause.  1  state 
then,  gentlemen,  that  an  expedition  to  revolutionize  the  Carac- 
cas  is  not  necessarily  a  military  expedition.  If  Miranda  liarl 
gone  alone  and  had  taken  with  him  powder  enough  to  burst  the 
world  asunder,  and  a  pike  for  every  finger  in  soutli  America,  this 
would  not  necessarily  make  his  entrepiise  a  military  expedition. 
If  his  project  had  been  merely  to  land  on  the  shores  of  his  native 
country,  to  erect  the  standard  of  liberty,  to  call  his  countrymen 
round  it  ;  to  invite  them  to  assert  thtir  freedom,  and  to  put  arms 
into  their  hands  to  enable  them  to  do  so,  t;.is  woukl  not  be  a  mi- 
litary expedition.  How  does  the  case  now  before  you  tiifierfiom 
that  I  have  supposed  ?  Why  he  had  forty  men  with  him — \\  ell 
but  suppose  I  had  myself  undertaken  this  enterprize  ?  (God 
knows  I  have  noclaimtoso  magnanimous  a  thought)  Ivouid 
ansvv'er,  I  have  a  right  to  travel  il'  I  pleased  with  a  retinue  ol  forty 
servants.  Well  but  these  servants  it  m^ay  be  said  had  blue  coats 
turned  up  with  buff,  (or  buff  coats  turned  up  with  blue — I  re- 
ally forget  how  this  important  part  of  the  testimony  was.)  But 
have  I  not  a  right  to  travel  with  servants  or  loilowers  in  wi.at 
livery  I  please  ?  Again  it  might  be  said,  some  of  your  servants 
were  called  colonels,  majors,  captains,  &c.  and  you  had  besides 
a  secretary.  And  may  I  not  ask  what  of  all  this?  What  law 
forbids  my  giving  ray  attendants  these  names,  if  I  have  the  foiiy 
or  vanity  to  bestow  them.  Allow  me,  gentlemen,  to  relate  to  you 
an   anecdote   which  comes  within  my  ov.n  knoivltdge.     "  An 
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American  lately  sailed  from  this  to  Europe,  and  was  accompanied 
hv  u  yousii^  ^^^eiltlJman.  On  their  urrivul  in  France  the  captain  ol' 
the  vessel  appiiod  to  the  police  office  for  their  passport.  It  hap- 
pened that  the  American  hud  iield  the  office  of  a  pubUc  prosecu- 
tor in  this  stale,  and  had  tlier.fore  sometimes  been  called  as  usual 
al'orncy  general.  The  captain  of  the  vessel,  either  uith  a  view 
t)  latter  the  vanity  of  his  passenj^er,  or  for  some  other  reason^ 
as^eJ  for  u  passport  for  A.  B.  attorney  cjeneral,  and  his  clerk.  The 
Frouchm-in  not  knowint^  wint  possibly  to  make  of  the  words  at- 
torney L^eneral,  but  understanding  perfectly  what  was  meant  by 
the  term  general,  rejected  the  attorney,  and  conceiving  that  a 
general  could  be  attended  by  nothing  less  than  a  secretary,  made 
out  a  passport  wnereby  general  A.  B.  with  C.  D.  his  secretary, 
w-ere  permitted  to  travel  unmolested.  Sec.  And  had  not  the  gen- 
tleman taken  some  pains  to  have  the  mistake  corrected,  he  would, 
as  the  names  or  addition  in  the  first  passport  are  never  changed, 
have  travelled  over  Europe  as  general  A.  B.  with  C.  D.  his  secre- 
tary. And  as  the  general  and  his  secretary  each  had  a  pair  of 
pisiols  with  them,  with  competent  ammunition,  they  migiit,  no 
doubt,  with  as  much  propriety  as  the  present  defendant  is  accused, 
have  been  indicted  on  their  return  to  America  under  this  law  for 
beginning  and  setting  on  foot,  and  preparing  the  means  for  a 
military  expedition  against  the  great  nation.  I  hope,  gentlemen, 
I  shall  be  pardoned  the  apparent  levity  of  this  digression.  It 
has  been  suggested,  th.ough  there  be  no  scripture  in  it,  by  the  style 
of  the  arguments  which  I  have  heard  on  the  other  side,  and  as  I 
have  found  the  adverse  counsel  attempting  to  amuse  you,  I  have 
been  wining  to  contribute  my  portion  of  the  entertainment.  Per- 
fectly conscious,  however,  how  infinitely  what  I  have  offered, 
would  be  below  what  you  have  heard,  (for  certainly  I  do  not 
recollect  that  I  was  ever  more  amused  than  I  have  been  by  the 
facetious  efforts  of  the  learned  counsel  for  the  prosecution)  I  have 
laughed  till  my  sides  are  pained  with  the  exercise.  Before  I 
quit  this  branch  of  my  subject,  however,  I  must  notice  two  other 
circumstances,  which,  from  the  manner  in  v»'hich  they  have  been 
inquired  into  by  the  counsel  for  the  United  States,  I  must  con- 
clude are  considered  as  important: — They  are  that  general  Miran- 
da drew  his  funds  out  of  the  hands  of  Mr.  Daniel  Ludlow,  on 
whom  he  had  a  credit,  and  jilaced  them  in  the  hands  of  Mr.  Og» 
den.  And  secondly,  that  Mr.  Ogden  went  on  board  the  Leander 
when  she  was  laying  at  the  quarantine  ground,  in  a  gig,  and  from 
thence  proceeded  hi  the  vessel  to  sea.  As  to  the  first  circum- 
stance it  is  sufficient  to  say  that  if  it  be  evidence  of  Mr.  Ogden's 
guilt  it  is  equally  so  of  Mr.  Ludlow's.  For  Mr.  Ludlow  had, 
before  general  Miranda  withdrew  his  funds,  paid  his  orders 
precisely  as  Mr.  Ogdcn  did  afterwards.  But  it  is  absurd  to  say 
that  either  Mr.  Ludlow,  or  Mr.  Ogden  were  criminal,  merely  be- 
cause they  were  the  bankers  of  general  Miranda.     As  to  M. .  Og- 
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den's  going  down  to  the  hook  in  the  Leander,  it  can  only  be  ne- 
cessary to  remind  you,  that  the  testimony  is,'tlat  he  has  c^cne  so 
in  every  other  vessel  that  he  has  fitted  out,  since  he  has  Ijtcn  in 
business. 

Let  us,  gentlemen,  before  we  pass  over  that  part  of  the  indie  t- 
naent  whica  charges  Mr.  Ogden  with  providing  and  preparing 
the  means  for  a  military  expedition,  turn  our  attention  to  tiie 
articles  which  it  is  alleged  he* did  provide  or  prepare,  i'lrst  the 
armed  ship — but  this,  it  appears,  lie  provided  or  prepared  in  no . 
other  way  than  he  has  provided,  and  prepared  the  same  vessel 
for  a  variety  of  other  voyages.  As  to  the  men,  he  had  nothing 
to  do  with  any  but  those  who  were  engaged  as  the  crew  of  the 
I^eander,  or  for  the  purpose  of  bringing  home  the  Emperor  and 
Indostan  ;  and  as  to  the  arms  and  ammunition,  they  were  articles 
of  merchandize,  in  winch  the  defendemt  had  dealt,  and  which  he 
had  exported  in  the  same  way  on  fifty  other  occasions. 

Let  us  concede,  however,  for  the  sake  of  argument,  that  this 
was  a  military  enterprise,  and  that  Ogden  provided  or  prepared 
the  means  for  it  still  if  he  did  not  know  that  it  was  such  he  is 
guilty  of  no  crime.  If  a  man  dses  an  act  which  is  contrary  to  law, 
althougii  he  knows  not  the  law,  yet,  according  to  the  rigour  of 
the  rules  for  the  administration  of  justice,  he  is  said  to  be  charg- 
ed with  the  knowledge,  and  is  to  be  prosecuted  accordingly.  Let 
this  be  so,  yet,  if  he  does  an  act  which  in  itself  is  originally  inno- 
cent but  is  criminal  or  otherwise  as  it  may  be  connected  with  sub- 
sequent circumstances  ;  if  the  actor  had  no  view  to  the  subse- 
quent circumstances  ;  if  he  was  ignorant  that  his  acts  might  be 
so  connected,  he  is  not  criminal.  To  constitute  a  crime  there 
must  be  a  criminal  intent  at  the  time  the  act  is  done.  As,  if  a  man 
takes  the  goods  of  another  there  must  be  an  intent  to  steal  ;  if 
he  breaks  a  house  in  the  night  there  must  be  an  intent  to  com- 
mit a  felony,  or  if  he  passes  false  money  it  must  be  proved  that 
he  knew  it  to  be  such,  otherwise  he  is  not  criminally  answerable  ; 
so  in  this  case  though  the  defendant  may  have  done  acts,  which  if 
coupled  with  a  criminal  intent,  would  constitute  a  crime,  yet  all 
proof  of  such  intent  being  wanting,  he  is  to  be  holden  guiltless. 
How  does  it  appear  that  when  Ogden  furnished  or  prepared  the 
means  which  are  charged  against  him  in  the  indictment,  he 
knew  that  they  were  for,  or  could  be  applied  to  a  military  expe- 
dition. There  is  not  a  word  of  the  testimony  in  this  cause  which 
in  any  manner  connects  Mr.  Ogden  with  the  views  of  general 
Miranda,  or  brings  home  to  him  the  slighest  knowledge  of  them. 
I  beg  leave,  gentlemen,  to  refer  you  to  an  authority  in  this  respect, 
and  as  I  find  that  I  shall  want  all  the  strength  I  have,  before  1  can 
say  all  I  think  it  incumbent  on  me  to  say  in  this  cause,  I  will 
beg  the  favour  of  one  of  the  counsel  associated  with  me  to  read 
the  passage.     (Here  Mr.  Morton  read  a  passage  from  Blackstone*^ 
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Commentaries.)     I  will  detain  you  no  longer,  gentlemen,  on  this 
part  of  the  subject. 

A^ain,  gentlemen,  let  us  admit  that  this  was  a  military  enter- 
prise, and  that  Mr.  O.^den,  knowing  that  it  was  so,  prepared  the 
means.  Yet  if  it  was  not  an  enterprise  to  be  carried  >n  from  the 
teri'itory  of  the  United  States,  it  is  not  a  crime  which  renders  the 
defendant  obnoxious  to  the  punis!MP._"nts  denounced  by  t!ie  law. 
The  st.itute  evidently  contemplates,  that  there  may  be  a  m'iitarv 
enterprise  set  on  foot,  and  that  the  means  may  be  provided  and 
prepared  therefor  within  the  United  States,  pro\ided  the  en- 
terprise or  expedition  be  not  to  be  carried  on  from  thence.  This 
Avill  plainly  appear,  if  we  read  this  section  of  the  statute,  andlea.vt; 
out  these  words  '-'•  from  thenctJ^  Now,  according  to  the  rule  tliat  I 
have  before  mentioned,  no  words  must  be  added  or  omitted,  in 
order  to  extend  the  operation  of  a  penal  law.  The  inquiry  tlien 
must  now  be,  was  this  ex])edition  to  be  carried  on  from  the  Uni- 
ted States  ?  \V^e  say  a  military  expedition  is  to  be  carried  on  from 
the  place,  or  port,  where  it  takes  its  military  dharacfer,  whicli,  in 
tliis  case,  was  not  till  the  arrival  of  the  vessel  at  Jacquemel  ;  there 
she  was  joined  by  new  forces  ;  the  two  schooners  were  there 
equipped,  and  an  English  schooner  joined  them.  There  the  attend- 
ants of  Miranda  assumed  their  military  characters,  and  received 
their  commisbions.  The  vessel  was  unfit  for  oftensive  operations 
•when  she  left  New-York;  the  men  on  board,  not  belonging  to  the 
vessel,  were  under  no  positive  engagement  to  go  further  than 
Jacquemel.  The  arms  were  not  in  any  order  for  a  military  ex- 
pedition ;  and  the  testimony  of  the  witnesses  is,  that  when  they 
took  their  departure  from  Sandy  Hook,  if  they  had  then  been  off 
the  Caraccas,  they  were  utterly  u.. prepared  for  military  operations. 
Was  this  then  a  military  expedition  to  be  carried  on  from  thi:i 
place  ?  No,  the  means  for  a  military  expedition,  if  any  there  were, 
Avere  prepared  here,  as  by  the  law  they  might  be,  but  that  expe- 
dition was  to  be  carried  on  from  Jacquemel,  the  port  for  which 
the  vessel  cleared.  Suppose  all  the  articles  which  were  transported 
in  the  Leander,  had  been  sent  by  other  vessels  to  Jacquemel  for 
the  use  of  general  Miranda,  and  had  there  been  taken  by  him  on 
board  that  vessel,  and  that  she  had  then  pursued  the  course  in 
which  we  have  no\v  traced  her,  would  this  have  been  a  military 
expedition  carried  on  from  the  United  States  ?  Certainly  not.  li. 
might  have  been  said  that  the  means  were  prepared  in  the  United 
States,  as  lawfully  they  may  be  ;  but  the  expedition,  it  must  be  ad- 
mitted would  be  carried  on  from  the  foreign  port.  And  here  let  me 
say,  our  arguments  on  this  point  must  have  been  grossly  misun- 
derstood, or  are  entirely  evaded.  We  do  not  say,  because  the  articles 
pre .ided  or  prepared  were  articles  of  commerce,  that  they  could 
not  also  have  been  military  means  ;  nor  because  the  arms  were  not 
fit  for  military  use  when  they  left  New-Y^ork  that  they  could  not 
have  been  made  so  :  nor  that  the  men  could  not  have  been  milkarv 
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men,  because  their  engagement  was  optional.  But  we  calll  you? 
attention  to  these  circumstances,  and  beg  you  to  observe,  that  the 
niilitaiy  expedition  did  not  begin  until  the  men,  the  arms,  and 
other  means  were  in  a  state  to  be  applied,  and  were  applied  to  -^f 
military  enterprise,  and  that  was  not  till  the  expedition  assumtcd 
its  form,  shape,  and  character  at  Jacquemel,  and  therefore  the 
military  expedition,  if  tliere  was  one,  was  carried  on  yVom  thence^ 
and  not  from  the  territory  of  the  United  States. 

I  shall  now,  gentlemen,  proceed  to  consider  another  material 
part  of  t!ie  charp:es  in  this  indictment,  wliich  is,  that  the  expedi- 
tion of  General  Miranda  was  against  the  territory  of  a  power  at 
peace  vvith  the  United  States.  We  say,  when  this  enterprise  was  set 
on  foot,  and  the  m&ans  provided  and  prepared  therefor.  Spain  was 
not  at  peace  with  the  United  States.  And  here  let  me  say,  that  we 
totally  disavov/  the  disorganizing  principles  avI  ich  l^ave  been  im- 
puted to  us.  We  do  not  maintain  that  every  citizen  may,  with 
impunity,  exercise  hostility  against  a  foreign  nation  in  amity  with 
our  country,  ^^^e  are  very  far  from  assertmg  that  each  indi- 
vidual may  compromit  the  peace  of  the  nation,  and  by  unautho- 
rised acts  of  aggression,  bring  on  us  the  horrors  of  v/ar.  These  _ 
are  Jacobinical  principles,  most  unjustly  and  artfully  imputed  to 
tis.  Even  in  a  state  of  actual  war,  mutually  declared,  the  individ- 
uals of  civilized  nations  cannot,  without  due  autliority,  carry  on  mil- 
itary enterprises  against  each  ether.  But  we  insist,  that  if 
there  was  not  an  actual  peace,  a  peace  in  every  sense  of  the  word, 
between  Spain  and  this  country,  m  the  month  of  January  last,  thej) 
the  defendant  cannot  have  been  guilty  of  the  offence  with  which 
he  is  charged.  If  he  has  been  guilty  of  some  other  offence,  pun- 
ish him  for  that  offence.  If  he  iuisbeen  guilty  of  piracy,  punish 
him  as  a  pirate.  If  lie  has  offended  against  the  law  of  nations, 
punish  liini  under  the  law  of  nations.  But  do  not,  because  he  may 
liave  been  guilty  of  one  offence,  punish  him  for  another.  Do  not 
convict  him  of  a  breach  of  a  penal  statute,  because. you  may  think 
that  he  has  not  observed  some  other  law.  Before  1  go  further  in 
the  consideration  of  this  point,  allow  me  to  say  one  word  as  to  the 
admission  that  the  counsel  on  the  other  side,  have  found  them- 
selves constrained  to  make.  They  admit  that  in  this  case,  as  in 
all  other  criminal  cases,  ycu  are  to  be  the  judges  as  well  of  the 
kw  as  of  the  fact.  Yet  they  say  this  question  of  peace  or  war,  is 
not  to  be  determined  by  you.  Why  r  because  it  is  a  question  of  law. 
ilow  then  are  you  to  be  judges  of  the  laAV  if  you  may  not  deter- 
mine this  point  r  It  is  for  this  reason,  that  you  are  not  allowed  to 
hear  and  read  the  president's  message,  and  the  various  documents 
accompanying  it,  which  we  liave  offered  to  you  in  evidence.  That 
is,  you  are  to  determine  what  the  law  is  without  hearing  it,  or  the 
facts  to  v.hich  it  is  to  be  applied.  They  tell  you  that  you  must 
read  the  law,  and  yet  shut  the  book.  The  counsel  for  the  prose- 
uition  create  imaginary  difficulties  on  this  rclnt,  with  a  design  to 
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ileier  you  from  unclcrtakin:^  to  decide  for  yourselves,  tlie    question 
of  peuct:  or  war.    Th.ey  s.iy,  that  if  this  matter  is  lo  be  determined 
by  any   other  evidence  than  an  act  of  conc^ress    declaring  war, 
there  is  no  Jon'^er  any  rule  by  which  it  may  be  determined,  whe- 
ther the  niition  be  at  peace  or  not.     In  answer  to  this,  ti;entle?iien, 
we  s:\v,  true  it  is  we  can  g'ive  you  no  i)recisc  rule  wliich  shall  go- 
vern in  this  and  all  other  laws  ;  we  cannot  pretend  to  say  that  this 
or  that  insult  or   ai^i^jression,  s':ail   be  suiTicieiit   to  intcirupt    the 
p.icilic  relation  of  this  country  with  any  other.     It  is  not  necessa- 
ry for  us  to  djcid'j  how  many    illegal  captures  of  American  ves- 
sels ;  ho\v    manv    uujust  impressments  of  our    seamen,  or  how 
many  murders  of  our  citizens  at  our  threslioki,  by  a  foreign  mo- 
tion, will  amount  to  a  war ;  every  case   must  depend  on  its  own 
cii-cumstances,  and  it  is  enough  for  us  to  say  that  in  this  case,  in- 
vasion  of  our  territory  by   the  troops  of  Spain,  the  seiziu'e  and 
plunder  of  our  countrymen,  and  the  multiplied   acts  of  hostility 
and  robbery  against   our  vessels,  and  on  our  citirens  and  tlitir 
property  on  the  high   seas,    did  interrupt  the  paciric  relations  of 
tlie  two  countries  ;  and  however  our  government  niay  have  been 
disposed    to  submit  to    these  outrages,    Spain,  notwithstanding, 
was  not  at  peace  with   us.     But  though  it  be  impossible,  without 
some  difficulty,  to  mark  out   the  precise    line  between  peace  and 
war,  there  may  be  none  in  saying,  that  under  certain    existing 
circumstances,  there  is  no  longer  peace.     Who  can   fix  the  pre- 
cise poiijt  between  nig! it  and  day  ;  and  yet  are  there  not  certain 
hours  v.'hen  we  may  say,  now  it  is  niglit  or  now  it  is  day,  without 
danger  of  error  ? 

It  seems  to  have  been  admitted,  that  if  Spain  had  declared  war 
against  the  United  States,  that  then  she  would  be  no  longer  at 
peace  with  us,  and  that  this  indictment  would  not  in  such  case  be 
maintained.  But,  gentlemen,  Spain  will  not  be  pleased  to  de- 
clare war  against  us — -it  is  not  now  the  tashion  to  precede  a  war 
by  a  declaration: — it  is  not  the  modern  etiquette.  How  then,  if 
Spain  does  not  ciioose  to  declare  war,  and  yet  acts  as  if  she  had, 
are  we,  notwithstanding,  to  say  she  is  at  peace  with  us.  If  so, 
then  if  she  at  this  moment  besieged  our  capital,  we  should  be 
obliged  to  w^iit  for  a  declaration  of  v/..r  from  congress,  before  we 
might  treat  her  as  an  enemy.  In  a  word,  gentlemen,  it  seems 
absurd  to  contend  that  no  acts  of  hostiiity  can  interrupt  the  peace 
betv/een  the  two  nations,  and  that  because  the  constitution  has  in- 
vested congress  with  the  pov/er  of  declaring  war,  we  must,  in  oppo- 
sition to  farts  and  feelings,  and  reality,  be  considered  as  at  peace 
till  that  declaration  is  made. 

I  have  now  anivcd,  gentlemen,  at  a  very  interesting  part  of  this 
cause-— I  am  about  to  consider  that  part  of  the  subject,  which  has 
so  much  excited  the  sensibility  of  the  public,  and  is  the  occasion 
«i>f  that  concourse  of  people  wliich  we  find  intending  herefrom 
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day  to  day  ;  I  iiiclid,  gcntlci-nei),  the  justification  which  the  de- 
iendant  sets  up  under  the  president  of  the  United  States.  He 
says  whatever  he  has  done  in  relation  to  the  expedition  or  enter- 
]->rise  of  gen.  Miranda,  was  done  with  the  knowledge,  consent, 
sanction  and  approbation  of  the  president  of  the  United  States. — 
Here  we  must  admit  that  the  counsel  for  the  prosecution  meet 
Vs  fairly  ;  for  they  say  that  although  the  president  of  the  United 
States  should  have  expressly  ordered  this  expedition,  yet  that 
r^uch  orders  would  be  no  justification  for  the  defendant.  There 
is  something  in  this  position  so  opposed  to  every  man's  feelings 
of  what  is  right ;  so  contrary  to  every  idea  of  justice,  that  it 
seems  hardly  necessary  to  attempt  to  refute  it  by  argument.  But 
yet  we  will,  if  you  please,  bestow  a  moment's  attention  upon  this 
point.  I  think  it  must  be  admitted,  that  circumstances  might 
nave  existed,  under  which  the  president  of  the  United  States 
might  lawfully  have  set  on  foot  this,  or  any  other  hostile  expedi- 
tion against  the  Spanish.  If  congress  had,  in  their  secret  sit- 
tings, declared  war  against  Spain,  they  might  have  done  so  with- 
out making  the  declaration  public  ;  and  under  such  a  declaration 
tiie  president  would  have  been  constitutionally  authorised  to  take 
offensive  measures.  When,  there  lore,  the  defendant  found  that 
the  president  sanctioned  the  expedition  of  Miranda,  he  was  justi- 
fiable in  concluding  he  had  authority  to  give  that  sanction.  How 
does  this  differ  from  the  case  of  a  common  miagistrate  and  an  in- 
ferior officer  ?  If  a  magistrate  issues  a  warrant  to  a  constable  to 
make  an  arrest,  the  oflicer  can  only  inquire  whether  the  rtia- 
gistrate  acts  v\  itiiin  the  scope  of  his  authority  ;  he  is  not  to  con- 
sider whether  or  not  previous  circuinstances  exist,  wliich  would 
autliorise  the  magistrate  to  issue  the  warrant,  such  as  an  accusa- 
tion on  oath  ;  but  the  magistrate  having  the  power,  under  certain 
circumstances,  to  issue  the  warrant,  the  oflicer  must  take  it  for 
sjranted  that  the  previous  circumstances  did  exist,  or  at  least  it  is 
not  his  business  to  inquire  whether  they  did  or  not.  He  is  to  pre- 
sume that  the  ii;;agistrate  duly  executed  his  power  ;  if  he  did  not, 
the  magistrate  would  be  answerable,  and  r^ot  the  officer.  So, 
here,  as  the  president,  under  a  secret  declaration  of  war  by  con- 
fcress,  miL;ht  h.ave  the  power  to  order  or  sanction  this  expedition, 
the  individual  is  not  to  inquire  whether  that  declaration  existed 
or  not.  If  it  did  not,  the  president,  and  not  the  individual  is  re- 
sponsible. To  exemplify  this  reasoning  by  another  case.  In 
Knglund,  the  power  of  declaring  war  is  with  the  king.  We  have 
within  a  day  or  two  seen  republished  in  our  papers  a  manifes- 
to, under  the  signature  of  lord • ,  one  of  the  king's  na- 

iilsiers,  authorising  h.ostilities  and  reprisals  against  Prussia,  which 
authority  could  not  be  legally  given  without  the  sanction  of  the 
king.  l.,et  us  suppose,  that  a  subject  of  England  had,  in  virtue 
of  this  manifesto,  comxmited  an  act  of  hostility,  and  that  when  he 
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attempted  to  jvistify  himself  under  the  order  of  the  king's  minis- 
ter, he  should  be  told,  that  that  order  could  be  no  protection  to  him, 
because  there  had  been  no  declaration  of  war  by  the  king  ;  ^vould 
not  the  feelings  of  every  man  revolt  at  so  unjust  a  subterfuge, 
and  would  not  every  sense  of  right  and  justice  oblige  us  to  say, 
the  minister  must  be  punished,  but  the  subject  excused. 

I  shall,  gentlemen,  take  it  for  granted,  that  the  orders  or  sanc- 
tion of  the  president  of  the  United  States,  would  be  a  coniplete 
excuse  or  justification  for  tb.e  defendant,  and  proceed  to  inquire 
what  is  the  evidence  that  the  president  had  knowledge  of,  and  did 
approve  and  sanction  Miranda's  expedition.  And  here  we  con- 
tend, that  the  counsel  for  the  prosecution  are  precluded  from  say- 
ing that  the  evidence  of  this  fact  is  insufficient,  for  they,  having 
refused  to  let  us  lay  before  you  the  testimony  we  have  offered, 
cannot  now  avail  themselves  of  the  want  of  proof,  which  they 
themselves  have  excluded.  If  you  should  ^hink  that  the  know- 
ledge and  sanction  of  the  president  would  be  a  justification, 
every  principle  of  justice  requires  that  you  should  take  that  as  if 
it  had  been  proved  in  the  most  conclusive  manner.  The  refusal  to 
let  us  give  testimony  in  this  point,  has  prevented  your  hearing 
the  evidence  we  had  to  offer,  and  must  be  taken  as  strongly  for  us 
as  if  the  fact  v.e  allege  had  been  proved  by  a  thousand  witnesses. 
Though  the  counsel  for  the  prosecution  have  not  thought  proper  to 
examine,  in  this  cause,  their  own  witnesses  whose  testimony  afford- 
ed the  fullest  evidence  of  this  fact,  on  the  trial  of  col.  Smith,  and 
though  we  are  not  permitted  to  examine  the  numerous  witnesses 
wiio  are  attending  here  on  our  summons  to  give  their  testimony, 
and  although  others,  whom  we  have  subpoenaed,  have  been  excus- 
ed from  attending  ;  yet  there  are  notorious  facts  from  which 
the  coixdusion  that  the  president  and  secretary  of  state,  knew  and 
approved  of  this  expedition  is  inevitable  and  irresistible. 

First  recollect  the  notoriety  of  tf.e  equipmtnt  of  the  Leander. 
There  was  not  a  circumstance  connected  with  the  expedition  that 
was  not  known  here  to  every  body  ;  it  was  conducted  under  the 
very  eyes  of  the  officers  of  government.  But  it  was  well  known 
at  Washingtion — of  this  the  letter  of  Mr.  Duncanson  affords 
strong  proof.  (Here  Mr.  Golden  was  interrupted,  and  told  by 
the  court  that  that  letter  was  not  in  evidence  in  this  cause) 
Mr.  Golden  said  he  would  suppose  the  case — suppose  a  letter  had 
been  sent  from  Washington  stating — (here  Mr.  Golden  Avas  again 
interrupted  by  the  court,  and  told  that  such  suppositions  would 
not  be  permitted)  Mr.  Golden  then  said  he  should  submit  to  the 
decision  of  the  court.  Ke  was  content  to  let  the  jury  driiw  their 
own  inferences  from  what  had  passed  before  them,  and  would  on- 
ly i  jquest  them  to  recollect  the  circumstances  of  gen.  Miranda's 
visit  to  Washington  ;    his  frequent  interviews  with  the    presi- 
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dent  and  officers  of  government,  which  was  in  evidence  in  this 
case. 

I  shall  not  detain  you,  p;entlei-nen,  with  reading  any  of  the  au- 
thorities which  have  heretofore  been  read,  to  show  what  is  your 
province  and  what  your  rights  and  duties  as  jurors.  It  is  admit- 
ted by  the  counsel  for  the  prosecution,  that  you  have  the  right  to 
determine  the  law  and  the  fact.  But  this  is  not  enough,  we  say 
that  you  are  bound  by  the  most  sacred  obligations — by  the  obliga- 
tions of  your  oaths — by  your  obligations  as  citizens — by  the  obli- 
gation that  every  one  is  under  to  protect  innocence — by  the  obli- 
gaiion  which  binds  every  freeman  to  oppose  oppression,  and  stem 
the  abuse  of  power — by  all  these  you  are  bound  to  exercise  your 
right,  cuid  to  judge  of  the  law  as  well  as  of  the  fact. 

I  will  add,  gentlemen,  but  one  word  more.  This  is  a  prosecu- 
tion commenced  by  order  of  the  executive  government.  I 
repeat  it  again,  it  is  a  state  prosecution.  I  might  say  persecution. 
Tue  defendant  tells  you  that  he  can  justify  himself  by  such  and  such 
witnesses ;  but  when  these  witnesses  are  regularly  called  upon 
by  ihe  defendant,  in  the  mode  pointed  out  by  the  constitution, 
the  president,  the  prosecutor,  writes  a  letter  to  the  court,  and  tells 
the  court  he  cannot  spare  these  witnesses,  and,  whlit  is  most  ex- 
traordinary, that  he  will  never  be  able  to  spare  them,  when  they 
may  be  wanted  for  the  purpose  of  this  trial.  And  it  is  not  only  the 
heads  of  departments  who  cannot  or  wiil  not  attend,  but  even  the 
clerks  in  their  offices  are  kept  back.  The  affairs  of  the  nation 
will  not  even  permit  a  temporary  absence  of  one  of  these.  Is  this 
just  ?  Is  it  giving  the  defendant  fair  play  ?  and  will  you  convict 
your  fellow-citizen  under  circumstances  like  these,  let  the  testi- 
mony which  you  have  heard  be  what  it  may  ?  We  are  indeed 
told,' that  we  might  have  had  the  deposition  of  these  witnesses  un- 
der a  commission,  and  inter rogat(jries.  But  v/e  have  indignantly 
refused  such  an  ofil-r,  and  we  protest  against  its  having  that  in- 
fluence on  your  minds  for  which  it  is  insidiously  intended. — 
Why  should  these  witnesses  be  allowed  to  shrink  from  an  open 
and  public  examination  ?  Why  should  they  be  allowed  to  deprive 
the  defendant  of  tiie  benefit  of  that  provision  ofthe  constitution  which 
declares,  that  "  the  accused  shall  have  the  right  to  be  confronted 
with  the  witnesses  against  him  ?"  Why  should  not  this  defendant 
have  the  same  fair  open  trial  that  the  law  allows  in  every  other 
case  ?  Wiiy  shall  net  tiiese  v/itnessesbe  obliged  to  stand  before  you, 
and  submit  to  a  cross-i^xamination,  as  witnesses  in  other  cases 
are  obliged  to  do  ?  Why  should  they  have  an  opportunity, 
which  is  not  given  in  any  other  criminal  case,  of  giving  eva- 
sive, quuiiSed  and  coloured  answers.  There  is  no  reason,  gen- 
tlemen, why  this  defendant  should  not  have  all  the  benefit  ofthe 
laws  that  any  other  accused  might  have  ;  and  however  the  ad- 
ministration may  wish  his  conviction,  and  have  therefore  sup- 
pressed his  testimony,  you  cannot,  you  will  not,  convict  one 
who  has  not  had  a  candid  fair  and  impartial  trial. 
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Mr.  Hoffman.  Gentlemen  of  the  Jury,  I  had  hardly  expected 
it  would  a;^ain  liave  been  my  lot  to  address  a  jury  of  mv  country, 
on  the  subjfct  of  the  present  prosecution.  I  had  trusted  that 
the  triumphant  acquittal  of  col.  Smith,  would  have  furnished  a 
deep  and  effectual  admonition  to  his  prosecutors ;  and  I  little 
expected,  that  they  would  have  attempted  to  atone  for  tlicir  de- 
feat, by  the  conviction  of  I\Ir  Oq-den. 

The  question  in  the  present  cause  is  the  same  as  that  of  col. 
Smith's  ;  its  merits  have,  therefore,  already  received  a  patient, 
minute  and  ample  investi.ujation.  An  impartial  and  independent 
jury,  selected  from  various  classes  of  society,  ai],d  from  the  dif- 
ferent political  sects  into  which  o\u'  citizens  are  divided,  have 
honourably  acq\iitted  col.  Smith  ;  and  in  his  acquittal  the  inno- 
cence of  Mr.  Og'den  was  virtually  pronounced.  It  was  hoped, 
and  indeed  expected,  that  the  irksome  and  odious  business  of 
prosecution  would  here  have  ceased.  The  innocence  of  those 
gentlemen,  touching  the  transaction  in  question,  had  been  thus 
established — the  correctness  of  their  conduct,  as  it  concerned  the 
enterprise  of  gen.  Miranda,  had  been  niade  manifest.  The  spi- 
rit, nay,  the  very  letter  of  the  law  had  been  tested,  with  regard 
to  their  agency  in  that  affdr — Ijoth  the  spirit  and  the  letter 
had  pronounced  the  agency  of  col.  Smith,  and  consequently  that 
of  Mr.  Ogden/innccent. 

If  then,  it  was  merely  the  wish  of  govenimcnt  and  its  agents, 
to  ascertain  the  cuJpability  of  these  defendants,  sv.ch  object  was 
fully  answered  ;  and  on  that  verdict  being  pronounced,  the  pro- 
secution of  Mr.  Ogden  should  have  been  dismissed. 

If  it  was  not  the  individual^  but  the  crime,  that  was  tlie  object 
of  tiiis  jutlicial  process,  then  the  prosecution  should  have  ceased, 
when  the  non-existence  of  the  crime  was  pioved.  But  it  seems, 
from  motivesbest  known  to  those  who  have  instituted  tliis  inqui- 
ry, that  another,  and  a  similar  experiment  is  to  be  made  on  the 
discernment  and  justice  of  a  jury.  Vain  effort  !  The  verdict  so 
lately  rendered  in  this  very  court,  on  the  subject  of  this  very  tri- 
al, is  still  glowing  in  the  public  mind.  You  have  all  v/itnessed  the 
general  and  unequivocal  sentiment  of  approbation  which  it  ex- 
cited— you  have  heard  the  jurors  who  delivered  that  verdict,  ho- 
noured with  the  heartfelt  applause  of  their  feilow-citizens  ;  and 
can  it  be  expected  that  you  will  act  in  direct  opposition  to  so  no- 
ble an  example — in  direct  opposition  to  every  just  and  generous 
principle,  and  sacrifice  the  defendant  to  the  lawless  pleasure  of 
the  government. 

Gentlemen — the  defence  of  mv  client  has  air-eady  been  so  ably 
conducted  by  my  friend  who  has  just  spoken,  that  I  find  the 
field  of  argument  extremely  limited.  Nor,  indeed,  do  I  feel  any 
obligation  to  detain  you  long.  Th.e  testimony  which  has  been  re- 
peatedly scrutinised  in  your  healing,  must  be  so  deeply  engraved 
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on  your  memories,  and  the  principles  of  kiw,  involved  In  the 
controversy,  must  by  this  time  be  so  familiar  to  your  minds,  that 
any  particular  recurrence  to  them  would  be  superfluous.  I  shall 
therefore  recal  your  attention,  rather  to  general  principles  and 
rem  irks,  than  to  any  nilnute  and  elaborate  discussion. 

Gi-ntlemen,  you  are  constitutionally  invested  with  the  right  of 
judi^inL;  both  on  the  law  and  the  fact,  in  criminal  cases.  This 
great  principle,  so  indispensable  to  your  eiBcacy  as  guardians  of 
private  ri.:j;ht  and  personal  liberty,  is  now  established  by  the 
constrained  admission  of  our  learned  opponents. 

It  was  desirable,  for  the  cause  of  justice,  for  the  honour  of 
of  those  who  have  instituted  this  prosecution,  and  for  the  more 
satisfactory  exculpation  of  my  client,  that  the  counsel  of  the  go- 
vernment would  have  permitted  every  circumstance  connected 
v/ith  general  Pvliranda's  expedition,  to  have  been  thoroughly  un- 
folded. Tiien,  indeed,  would  you  have  been  enabled  to  apply 
this  impo\-tant  principle ;  and  in  a  more  satisfactory  manner,  to 
have  exercised  your  acknowledged  rights.  We  should  then  have 
introduced  General  Miranda  to  you,  with  his  letter  of  credence 
from  England,  whicli  was  forwarded  from  here  to  our  executive 
government.  We  should  have  followed  him  to  tlie  city  of  Wash- 
ington, where  he  disclosed  his  views  in  person  to  the  president. 
We  should  have  pointed  him  out  to  you,  the  CL*!npanion  of  the 
secretary  of  state,  and  enjoying  all  the  courtesies  of  presiden- 
tial favor.  We  should  even  have  endeavoured  to  procure  you  a 
peep  into  the  audience  chamber,  where  affairs  of  high  import 
and  state-secrecy,  were  calmly  discussed  and  arranged.  But 
these  matters,  it  seems,  are  too  sacred  for  open  disclosure,  or 
for  vulgar  observation.  Clouds  and  darkness  are  round  about 
them,  and  you  must  be  content  to  gain  a  knowledge  of  their 
natiu-e,  from  the  casual  gleams  thrown  on  them  by  chance  and 
circumstance. 

Before  I  proceed  further,  permit  me  to  advert  to  another  im.- 
portant  principle,  necessary  for  you  to  recollect,  that  you 
may  be  clearly  acquainted  v,'ith  the  extent  of  your  pow- 
ers.    Your  deliberations    are  not  to  be  confined  merely  to  the 

bare  facts  specified    in  the  indictment. Were  that  the  case, 

gentlemen,  your  scope  of  action  would  be  limited  indeed. 
You  would  be  entirely  at  the  disposal  of  a  public  prosecutor ; 
he  might  so  frame  liis  indictment,  as  to  compel  you  to  ren- 
der a  verdict,  in  absolute  opposition  to  your  real  opinion  of  the 
nature  and  existence  of  the  crime.  lie  might  kindly  select  such 
acts  as  would  suit  ^ris  purpose,  and  suffer  a  jury  to  decide  on  them 
merely  ;  but  the  lav/  iie  would  carefully  reserve  for,  what  he 
might  think,  the  courteous  opinion  of  the  judge.  Thus  shackled 
and  circumscribed,  a  jury  would  become  as  mere  puppets  in  the 
hands  of  the  juggler — they  might  be  made  the  automata  of  go- 
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ernment,  to  act  their  parts,  according  as  the  hidden  mechanist 
jts  them  in  motion.     No,  gentlemen,  you  hold  a  more  elevated 
*^k  la  the  administration  of  criminal  justice.     On   the   magni- 
i'your  powers,   and  the  integrity  of  your  decision,  the  ac- 
relies  for  an  acquittal.     H  •   demands   your  judgment  on 
■aw,  and  he  claims  your  decision  on  his  conduct  in  the   Mi- 
"da    transaction,  viewed   in  its  rei.l  merits  and  most  extensive 
;tude  :  neither  restricted  to  the  counts  of  an  indictment,  nor  to 
\e  evidence  selected  by   the  prosecutor.     You  are  to  scrutinize 
vith  microscopic,  but  vvith  liberal  eye,  his  actions,  his  motives, 
and  his  intentions.  You  are  to  examine  whether  he  was  actuated  by 
dangerous,  dishonourable,  and  illegal  views  ;  or  whether  his  ob- 
ject was  pure,  honest  and  laudable.     Whether  he  acted  in  wilful 
hostility  to  the  laws  and  interests  of  his  country,  or  whether,  in 
fulfilling  the  suggestions  of  government,  he   erred  in    conduct, 
either  from  ignorance  of  the  powers  vested  in  the  executive  de- 
partment, from  a  misplaced  confidence  in  their  wisdom  to  dis- 
cern the  limits  of  their  own   authority,  or  from  a  too  credulous 
reliiinceonthecandourandintegrityoftheirword.  Havingthorough- 
ly  investigated  these  facts  and  circumstances,  you  are  to  decide 
on  his  innocence  or  guilt.     Leaving  to  little  minds  the  subtleties 
of  legal  disputation,  you    are  to  declare   whether,  on  the  broad 
and  plain  principles  of  unerring  justice,  he  deserves  to  be  con- 
signed to  punishment  and  degradation. 

Gentlemen — I  shall  endeavour  first  to  convince  you,  that  the 
proofs  do  not  establisli  the  facts  charged  in  the  indictment  ;  and 
secondly,  if  I  should  fail  in  so  doing,  that  the  conduct  of  the  de- 
fendant was  completely  justified,  by  his  having  acted  under  the 
sanction,  and  with  the  approbation  of  the  president. 

The  fifth  section  of  the  statute  on  which  the  defendant  is  in- 
dicted, declares,  "  that  no  person  shall,  witl.in  the  territory  or  ju- 
risdiction of  the  United  States,  begin,  or  set  on  foot,  or  provide 
or  prepare  the  means  for  any  military  expedition  or  enterprise, 
to  be  carried  on/ro772  thence,  against  the  territory  or  dominions  of 
any  foreign  prince  or  state,  with  whom  the  United  States  are  at 
peace.'*  I  hardly  need  remind  you,  that  this  being  an  act  ex- 
tremely penal,  it  requires  a  strict  and  literal  exposition.  No  in- 
ference can  be  made  to  embrace  the  case  of  the  defendant.  The 
proof  offered  must  be  plain  and  positive — nothing  ambiguous, 
nothing  uncertain,  nothing  left  to  conjecture.  In  a  prosecution 
like  the  present, ,  the  most  rigorous  rules  of  evidence  should  be 
applied  in  favor  of  the  accused,  and  the  most  conclusive  proof  of 
his  guilt  should  be  exacted. 

The  testimony  produced,  places  the  agency  of  Mr.  Ogden  in 
the  light  of  a  mere  mercantile  speculation.  He  charters  his 
ship  to  general  Miranda   for  a  voyage  to   St.  Domingo,     He 
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sells  him  a  cargo  of  contraband  articles,  among  which  are  atHh* 
and  ammunition,  and  he  agrees  to  receive  for  thtm  a  stipulated 
price.     He  pays  money  on  Miranda's    account.     The   vessel  is 
cleared  out  for,  and   actually  sails  to  St.  Domingo.     The  cap- 
tain, in  his  manifest  at  the  cusiom-house,  (with  which  maniltst, 
by  the  bye,  Mr.  Ogden  has  nothing  to  do)  describes  the    ai'ms 
and  military  weapons  as  ironmongery,  according  to   established 
uses  in  cases  of  contraband  ;  not  to  deceive  our  own  government, 
for  that  did  not  prohibit  the  importation  of  warlike  implements, 
but  for  the  purpose  of  concealment  from  the  cruisers  of  bellige- 
rent powers.     These  are  the  principal,  nay,  almost  the  only  facts 
brought  forward  in   support  of  the  charges  in   the  indictment. 
Strange  as  it  may   seem,  there  has  not  been  a  particle  of  evi- 
dence   offered,     to    prove    any    other    than   a    mere   commer- 
cial   connection    between    general    Miranda    and    Mr.    Ogden. 
No  evidence  that  Mr.  Ogden  was  acquainted  with   the  general's 
intentions,  or  even  that  he  knew  the  Leancler  to  be  destined  ulti- 
mately for  the  Caraccas.     A   different  course    is  now  pursued 
from  that  adopted  on  the  trial   of  colonel  Smith.       It  was  is  en 
judged  important  to  prove,  that  he  was   privy  to  the  schemes  of 
Miranda,  and   that  liis  agency  was  granted  for  the  express  pur- 
j)ose  of  promoting  the    revolutionizing  plan  in    agitation.     To 
substanticite  this  point,  no  pains  were  spared  to  collect  evidence, 
and  produce   witnesses.     The    ties  of  private    confidence  were 
burst  asunder  ;  the  favourite  companions  of  col.  Swiith,  towltom 
it  was  presumed  his  secret  thoughts  and  intentions  were  unioid- 
cd,  were  ungenerously  dragged  to  the  altar  of  public  justice,  and 
commanded  to    assist  at    the   sacrifice  of  their  iiienti.     Ey  the 
reluctant  testimony  of  these  witnesses,  it  was  expected  to  prove 
col.  Smith's  knowledge   of  Miranda's  designs,  und  that  they   re- 
ceived his  approbation  and  support.     But,  unfortunately  for  their 
cause,  the  counsel   for  that  prosecution   overstepped   the  line  of 
safety,  in    the  eagerness    of  pursuit  ;  and  provoked    a  train  of 
evidence,  which  evinced  the    innocence,  and  acccmplislied    the 
victory  of  col.  Smith.     A  different  course  is  now  pursued.     In- 
structed by  mortifying  experience,  they    prefer   rather  to  leave 
their  proof  imperfect,  than  to  attempt  the  conviction  of  the  de- 
fendant by  similar  vsiiuesses.    They  feared  a^ainto  bring  to  light 
circumstances  and  facts,  more  injurious  to  the  government,  even 
than  the  acquittal  of  the  defendant.     \\  ere  not  this  the  case,  the 
public   prosecutor  might  have   availed   himself  of  testimony  at 
hand.     Col.  Smith,  the  associate   of  Mr.  Ogden,  has  not  with- 
drawn himself  from  the  demands  of  justice — nor  did  his  friend 
interdict  his  attendance  in  this  hall.     He  would  have  been  a  legal 
witness  ;  he  could  no  longer  have  interposed  the  defence  of  stK- 
ciimination,  to   any   inquiries   which  might   have   been  made  of 
iim—for  he  has  passed  through  the  ordeal   of  a    similar  trial, 
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uiid  came  forth  uninjured.  lie  would  wilUi^ijly  liave  stepped 
forth  a  witness  in  the  present  cause,  and  have  liiled  the  present 
chasm  in  the  testimony  ;  but  in  so  doini^-,  he  w  ould  have  deliver- 
ed a  "  round  unvarnished  tale,"  and  put  down  for  ever  the  con- 
triver of  this  prosecution. 

Are  you  disposed,  s^entlemen,  to  supply  by  inference  tl.is 
defect  in  their  proof  ?  Is  this  prosecution  so  pure,  so  liberal,  so 
disinterested,  as  to  deserve  your  kind  and  fosterinc^  aid?  Not  so — 
no  accusation  can  be  intrinsically  just,  that  depends  on  mystery 
and  concealment  for  its  success.  If  the  mantle  of  secrecy  is  still 
permitted  to  envelope  the  occurrences  at  \Vashin[2;ton,  your  ima- 
ginations will  not  construe  the  matters  it  conceals,  to  the  disad- 
vantage of  my  client  ;  nor  will  you  listen,  with  partial  ear,  to  the 
suggestions  of  his  prosecutors.  Be  assured,  if  certain  illus- 
trious statesmen  should  ever  have  the  candour  and  magnanimity 
to  withdraw  the  curtain,  and  admit  us  to  a  full  view  of  the  exhi- 
bition, Mr.  Ogden  will  be  seen  to  tread  the  stage  with  as  firm  a 
step,  and  as  erect  a  front,  as  the  boldest  hero  in  the  drama. 
Wnilc,  however,  the  enemy  think  proper  to  observe  a  kind  of 
legal  bush-fighting,  to  lurk  in  hiding  places,  and  level  at  him  be- 
hind thickets,  he  will  not  be  thought  deficient  in  frankness,  if 
he  seeks  to  shelter  himself  behind  the  forms  and  rules  of  law. 

Gentlemen^ — the  inquiry  on  the  proof,  seems  to  resolve 
itself  into  a  single  question — Is  the  selling  of  arms  and  am- 
munition, or  the  furnishing  of  a  cargo  of  that  description, 
sufficient  to  convict  the  defendant  of  an  oflence  against  the 
statute  ?  Can  any  person  seriously  contend  for  a  position  so 
absurd  ?  Can  any  one  deny,  that  it  was  lawful  to  have  shipped 
them  to  St.  Domingo,  or  even  to  the  Caraccas,  there  to  be  sold  ; 
or  tiiat  it  was  equally  lawful  to  have  delivered  them  at  either  of 
those  places,  in  virtue  of  a  previous  contract  of  sale  here  ?  Even 
the  knowledge  that  they  were  to  be  used  against  a  nation  at 
peace  with  us,  would  not  render  such  sale  illegal  ;  much  less 
"Would  it  constitute  an  offence  agcdnst  the  statute.  Were  such  a 
construction  to  be  admitted,  many  among  our  first  and  most  ir- 
reproacnable  merchants,  would  ,i.)t  be  secure  from  indictment  ? 
Arms  and  ammunition  are  articles  of  ordinary  commerce,  and 
almost  of  daily  exportation.  They  are  furnished  by  us  to  foreign 
nations,  not  to  be  used  against  our  enemies,  for  we  have  none. 
Tnanks  to  our  pacific,  wise,  and  phiiosophic  administration,  we 
can  have  none.  It  has  acquired  the  art,  by  silver-tongued  jicr- 
suasion^  by  arguments  written  in  letters  of  gold,  to  keep  all  hos- 
tiUty  from  our  doors  ;  and  whiie  our  treasury  will  furnish  a  sup- 
ply of  its  powerful  ammunition,  we  are  assured  of  a  protracted,  if 
not  a  glorious  peace.  Since  then  we  have  no  foreign  enemies, 
in  s-dpping  arms  and  ammunition  for  foreign  use,  we  of  course 
vend  tiiem  to  be  used  agamst  some  nation  at  peace  with  the  U. 
States ;  and  if  this  is  a  crime,  the  majority  pf  our  merchants 
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stand  amenable  to  the  law.  In  all  these  cases,  equally  as  in  the 
present,  arms  and  ammunition  were  shipped  expressly  for  the 
purpose  of  being  used,  in  the  language  of  the  statute,  "  against 
the  territory  and  dominions  of  a  foreign  prince  or  state,  with 
whom  the  United  States  w^re  at  peace ;"  yet  I  am  sure  you  cannot 
conclude,  that  the  merchants  sinned  against  the  statute,  particu- 
larly when  I  shall  show  you,  that  congress  expressly  counte- 
nanced their  exportation. 

In  pursuing  this  part  of  my  subject  a  little  farther,  I  would 
call  your  attention  to  the  St.  Domingo  trade.  Without  the  aid 
of  this  country,  it  may  safely  be  doubted,  whether  the  present 
government  would  have  been  established  in  that  island — and  let 
it  be  remembered,  that  it  is  a  government  as  yet  unacknowledged 
by  any  other  nation.  The  empire  of  Hayti  is,  at  this  moment, 
considered  by  us  in  a  state  of  revolt  against  its  parent  country, 
and  as  an  appendage  or  colony  of  France.  Toussaint,  who  first 
elevated  there  the  standard  of  revolt,  depended  for  his  military 
stores  on  supplies  from  the  United  States.  France  was  then  at 
peace  with  us.  The  arms  and  ammunition  required  by  the  rebel 
chief  could  only  be  used  against  the  French,  his  former  masters, 
and  to  whom  he  owed  allegiance.  Yet  arms  and  ammunition 
were  furnished  to  him  from  American  ports ;  nor  has  it  ever 
been  pretended,  that  by  this  proceeding  the  statute  in  question 
•was  violated. — Again,  I'oussaint  is  subdued— rDessalines  becomes 
his  successor,  and  he  also  seeks  and  finds  resources  in  the  U. 
States,  by  means  of  which  he  conquers  and  expels  the  French. 
This  trade  in  arms  and  ammunition  with  St.  Domingo  becomes 
the  subject  of  frequent  investigation  by  congress.  Its  prohibi- 
tion is  refused,  until  the  last  memorable  session,  when,  doubtless 
for  the  most  pacific  and  accommodating  reasons,  our  govern- 
inent  is  induced  to  interdict  it  by  law.  If  then  the  St,  Domingo 
trade  was,  until  that  period,  lawful — I  ask  where  is  the  substan- 
tial difference  between  the  trade  so  carried  on,  and  that  wlJch 
is  proved  against  Mr.  Ogden.  The  cases  are  similar,  and 
where  a  shade  of  difference  does  exist,  it  assuredly  is  not  agajnst 
the  defendant.  I  have  before  u  ;ed  that  the  Avords  "/row  thence** 
used  in  the  statute,  can  only  be  construed  to  denote  an  expedi- 
tion, proceeding  directly  from  the  U.  States,  against  a  nation  at 
peace  with  us.  The  trade  with  St.  Domingo,  proceeded  direct- 
ly from  the  ports  of  tlie  United  States,  to  those  of  that  P'rench 
colony.  It  knowingly  provided  the  means  for  military  and  hos- 
tile enterprise,  to  the  revolted  blacks.  Had  one  of  the  generals 
of  Toussaint  or  Dessalines  visited  the  United  States  in  person, 
purchased  these  supplies,  and  chartered  a  vessel  for  their  trans- 
portation, it  M  ould  have  made  no  essential  difference  in  the  trans- 
action, nor  would  any  merchant  have  hesitated,  on  scruples  of 
law,  to  conclude  a  bargain  with  him.     I  therefore  boldly  insist, 
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that  if  you  criminate  in  this  instance  the  connmercial  transaction 
of  Mr.  0;j;(len,  you  implicate  the  conduct  and  safety  of  every 
merchant,  who  furnished  arms  and  ammunition  to  the  revolted 
inhabitants  of  St.  Domin;.;o  ;  but  this  is  a  point  on  which  it 
would  be  useless  to  enlarj^e,  for  it  is  one  on  which  the  opinion 
of  congress  has  been  made  known  by  the  prohibitory  law  of  the 
last  session — which  is  a  statute,  introducing  a  new  law,  and  not  a 
declaratory  act. 

In  the  present  case,  the  learning  and  ingenuity  of  the  opposite 
counsel,  stretches  still  further  the  pliable  and  convenient  con- 
truction  of  the  formidable  statute,  on  which  this  treatment  is 
founded.  Mr.  Ogden  sells  arms  and  warlike  equipments  to  ge- 
neral Miranda  ;  they  are  transported  by  him  to  St.  Don^iingo,  and 
from  thence,  as  circumstances  render  it  adviseable  and  expe- 
dient, they  proceed  and  form  part  of  a  hostile  enterprise  against 
the  Caraccus.  Now  this  mere  commercial  act  of  sale  and  ex- 
portation, is  tortured  by  artful  construction,  and  subtle  argument, 
into  the  form  of  a  military  expedition,  proceeding  from  the  Unit- 
ed States,  directly  against  a  Spanish  colony. 

But,  gentlemen,  even  admittingthattne  tactscharged  against  him 
are  sufficiently  proved,  still  I  feel  no  anxiety  for  the  certainty  of 
Mr.  Ogden's  justification.  I  will  not  detain  you  by  repeating  facts 
and  arguments  heretofore  urged,  to  prove  a  state  of  hostility  with 
Spain.  I  merely  call  your  attention  to  tl.is  singular  construction 
of  the  constitution — this  curious  and  incoiigruous  dilemma, 
maintained  by  the  opposite  counsel — that  a  nafion  may  be  at  ivar 
luith  7^.9,  yet  nve  at  peace  ivith  them  1  TRat  certain  forms  and 
declarations,  devised  in  the  cabinet,  and  announced  in  the  forum, 
are  requisite  to  constitute  war — That  Spain  may  invade  our 
frontiers — establish  posts  within  our  territory — molest  our  com- 
merce, and  carry  our  fellow -citizens  into  captivity  ;  and  yet,  say 
these  admirable  logicians,  we  are  in  a  state  of  perfect  peace  and 
tranquillity,  because  congress  has  not  declared  us  in  a  state  of 
war.  Is  war  then,  Gentlemen,  a  mere  nominal  thing  ?  Does  it 
exist  in  the  mere  breath  of  congress  ?  Docs  its  hitlierto  ungo- 
vernable chances,  depend  solely  on  their  volition  ?  If  so,  they  ar- 
rogate to  themselves  supremacy  over  the  very  order  of  things — 
As  well  may  they  pretend  to  controul  the  winds  and  clouds  of  the 
heavens.  As  well  may  our  opponents  insist,  while  the  thunder 
rolls  and  the  tempest  rages,  that  the  fury  of  the  elements  is  not 
showered  upon  our  heads,  because  congress  has  not  declared  us 
in  a  storm  ;  a  doctrine  so  feeble,  so  absurd,  so  ludicrous,  bears  on 
its  forehead  its  own  confutation. 

Nor  shall  I  again  discuss  the  relative  powers  of  congress  and 
of  the  president,  with  the  declaration  of  the  latter,  in  his  mes- 
sage of  the  last  session,  that  we  were  not  at  peace  with  Spain. 
The  arguments  on  these  points  v/ere  delivered  in  your  presence. 
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aiid  I  trust  they  have  sufficiently  established  themselves  in  your 
minds.  The  president's  approbation  of  the  enterprise  is  a 
ground  oil  wiiich  Mr.  O^den's  conduct  may  be  justiried,  even  if 
you  believe  the  chari^es  of  the  iniict  nent  to  be  established. 
T  lis  approbrution  was  clearly  substantiated  on  the  late  trial.  It  vv'as 
the  po.ished  buckler  wiich  protected  col.  Smith  from  the  shafts 
of  lis  adversaries,  and  reflected  back  the  scorchini^  rays  of  accusa- 
tion, on  the  power  which  directed  them.  The  proceedings,  and 
the  termination  i:i  that  cause,  have  fixed  the  responsibility  in  the 
quarter,  where  public  good  and  private  justice  require  it  should 
be  placed.  Fortified  by  the  decision  on  that  trial,  I  am  embold- 
ened to  assume  the  principle  as  an  established  one  in  these  pro- 
secutions— that  the  approbation  and  encouragement,  given  by  the 
executive  to  the  enterprise  of  general  Miranda,  with  his  know- 
ledge of  the  intended  agen(!y  of  Mr.  Ogden,  acquit  the  latter 
from  tie  charge  of  intentional  crime,  and  insure  him  from  the 
pen:ilcy  of  the  p  iriicular  statute  on  which  he  is  indicted. 

Gentlemen,  did  the  president  of  the  United  States,  and  the  se- 
cretary of  state,  know  and  approve  of  general  Miranda's  enter- 
prise ?  This  is  a  fjct,  of  v/nich  no  person  can  any  longer  en- 
tertain a  doubt,  and  of  which  you  have  sufficient  testimony.  Evi- 
dence differs  in  its  requisite  characteristics  according  to  the  situ- 
ation of  the  parties.  If  it  is  to  crinii  late  an  accused  individual, 
and  consign  nim  to  the  scaffold  or  the  dungeon,  it  must  be  di- 
rect, positive,  and  unequivocal.  But  if  in  favour  of  an  acquittal, 
ariv  evidence  of  a  ci^^•cuQlstantial  nature,  wi-ich  shall  convince 
yOuof  tile  existence  of  a  fact,  ougnt  to  be  equally  imperative  as  if 
it  was  direct  and  absolute.  It  is  a  wise  and  benign  maxim  in 
our  law,  that  innocence  shall  always  be  presumed  until  guilt  is 
proved.  Presumptions  ou  ,ht  rarely  to  be  indulged  for  the  con- 
viction of  a  prisoner,  but  they  should  be  liberally  entertained  in 
his  favour. 

In  a  prosecution  like  the  present,  urged  by  the  government, 
•who  feel  tiieir  honour  and  integrity  involved  in  the  event — who 
seek  through  charges  of  an  unworthy  and  perfidious  nature,  to 
exonerate  themselves  by  the  crimination  of  the  accused.  In  a 
cause  like  the  present,  where  the  contest  is  waged  on  terms  so 
notoriously  unequ  li — where  an  humble  citizen  is  thrust  into  the 
arena,  and  forced  to  contend  against  the  pov/er  and  popularity 
of  his  own  government — where  the  fulminations  of  executive 
wratii  are  hurled  at  his  head,  and  the  underminings  of  secret  ar- 
tifice are  wrought  beneath  his  feet  ;' where  the  only  weapons  he 
can  be  permitted  to  use,  are  positive  proofs  drawn  from  secrets 
of  state,  in  possession  of  his  enemies,  and  even  th.ese  weapons  are 
denied  him.  In  such  case,  the  unfortunate  individual,  naked, 
crippled,  and  defenceless,  must  foil  a  victim  in  the  unjust  and 
treacherous  encounter,  unless  you,  the  impartial  judges  of  the 
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combat,  sball  exert  your  prerog-ativc,  and  allow  him  to  protect 
himself  with  the  shield  of  circumstantial  proof.  Such,  gentle- 
m  en,  is  your  duty  on  an  occasion  like  the  present ;  I  claim  it  of 
you  in  behalf  of  my  injured  client — the  testimony  ncccssury  to 
his  exculpc  tion,  is  denied  to  his  just  demand  ;  it  is  closed  up  and 
hermetically  sealed,  il.at  nothing  may  transpire.  He  calls  upon 
you  then  to  exert  your  rigi-t  of  inference — to  scrutinize  into  the 
ciicumstances  of  his  case  with  a  searching  and  an  anxious  eye — 
and  TO  find  where  "  truth  is  h'^l,  even  though  it  were  hid  indeed 
within  the   centre." 

What  are  the  circumstances,  gentlemen,  to  which  he  solicits 
your  attention — To  be  sure  you  have  no  letter  from  capt.  Dun- 
canson  read  to  you — nor  have  his  prosecutors  again  furnished  tiie 
accused  with  powerful  testimony,  by  their  blind  zeal  to  pry  into 
his  confidential  communications.  But  we  can  afford  to  spare 
these  circumstances,  since  we  have  a  source  of  evidence  to  supply 
the  want  of  them,  and  one  moreover  of  a  m.ost  authentic  nature. 
We  have  fortunately  succeeded  in  producing  before  you  the 
journals  of  the  senate.  1  have  already  stated,  that  it  was  lawful 
to  export  arms  and  ammunition  from  the  United  States,  and  I 
read  the  journals  of  the  senate  to  show,  th.at  congress,  at  the  last 
session  refused  to  prohibit  their  exportation.  But  1  propose 
availing  myself  of  the  production  of  these  journals  for  another 
purpose.  1  request  your  attention  to  a  remarkable  coincidence 
between  the  visit  of  Miranda  to  W^isldngton,  and  the  history  of 
a  bill  then  before  the  senate  ;  with  me  you  will  conclude,  either 
that  his  secret  understanding  with  the  he..ds  of  departments,  an- 
nounced to  him  its  fate,  or  that  his  communications  appear  to 
have  been  dictated  by  a  spirit  of  prophecy.  The  session  com- 
menced on  the  2d  Dec.  1S05.  An  act  prohibiting,  for  a  limited 
time,  the  exportation  of  arms  and  ammunhion,  passed  rapidly 
through  the  house  of  representatives.  In  trachig  its  progress 
in  the  senate,  it  is  curious  to  observe  how  s\iddenly  and  effectu- 
ally its  course  v/as  arrested.  By  the  journals  of  the  senate,  it 
appears,  that  on  the  13th  Dec.  the  act  was  read  a  second  time, 
and  referred  to  a  select  committee.  If  this  bill  had  passed  the 
senate  ;  or  if  it  had  been  treated  with  a  dispatch  similar  to  that 
^vluch  it  had  experienced  in  the  house  of  representatives,  in 
the  former  case  his  views  would  have  been  defeated  ;  in  the  lat- 
ter, his  apprehension  ol  its  passing  would  have  paralised  his  ex- 
ertions. Yet,  Mirantla,  with  tlas  bill  before  his  eyes,  which 
might,  at  any  moment,  become  a  law  and  arrest  his  enterprise, 
proceeds,  while  at  Washington, to  encourage  lis  associates.  Ke 
perseveres  in  liis  preparations,  not  in  a  hurried  and  eager  man- 
ner, as  if  anxious  by  expeditious  m.ovements  to  anticipate  the 
passage  of  the  bill  ;  for  iie  did  not  contemplate  a  departure  u;i- 
lii  some  weeks  after  its  introduction  into  the  senate.   On  the  IStli 
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December,  two  days  after  Miranda's  arrival  at  Washington,  this 
bill  was  committed  to  a  select  committee,  in  whose  hands  it 
slumbered  tiii  the  4-th  of  February,  two  days  after  the  actual 
sailing  of  the  I^eander,  when  it  was  reported  with  amendments. 
Here  is  indeed  a  singular  coincidence  of  dates  and  circum- 
stances. It  is  true,  chance  sometimes  produces  a  wonderful 
concurrence  of  unexpected  events,  and  the  present  instance,  we 
-will  charitably  suppose,  may  have  been  among  the  number  of 
such  casualties.  But  let  me  for  a  moment  be  indulged  in  stating 
a  case,  not,  however,  because  the  fact  has  been  bO  asserted  in  the 
public  prhits,  so  suggested  in  private  correspondence,  or  so  re- 
presented in  the  mdmoiidl  of  Mr.  Ogden  to  Congress  ;  for  nei- 
ther of  tiiese  is  evidence.  Let  us  though,  in  contemplating  pos- 
sible, nay  probable  events,  imagine  the  first  confidential  inter- 
view between  Miranda  and  ti^e  secretary  of  state.  Having  fa- 
miliarly talked  over  his  plans,  exiiibited  his  maps  and  charts, 
submitted  liis  private  correspondence  to  inspection,  and  request- 
ed the  assistance  of  the  United  States  to  liberate  his  country  ; 
the  objections  to  avowed  encouragement  by  government  having 
been  stated,  its  secret  countenance  promised,  and  the  necessity 
of  eluding  existing  laws  suggested  ;  the  general  then  delicately 
touches  on  the  pending  bill,  prohibiting  the  exportation  of  arms 
and  ammunition  ;  he  states  impressively  his  apprehensions,  lest, 
bv  the  enaction  of  such  law,  his  enterprise  should  be  conclu- 
sivelv  prevented — but  here  let  imagination  pause,  nor  unveil  too 
minutely  the  arcana  of  the  cabinet.  The  replies,  whether  frank 
or  qualified,  by  which  Miranda's  fears  on  this  important  subject 
are  dissipated,  may  be  presumed  from  his  subsequent  conduct. 
He  writes  to  his  friends  in  New  York,  informing  them  that  the 
bill  will  not  pass,  and  he  proceeds  on  his  preparations  at  such  lei- 
sure as  cons'enience  requn^es,  but  with  such  unabated  spirit,  as 
a  full  security  from  legal  impediment  would  warrant.  The  bill 
tranquilly  reposes  in  the  committee  chamber  of  the  senate  during 
the  six  weeks,  in  which  its  discussion,  by  agitating  the  public 
mind,  vrould  have  embarrassed  its  movements.  It  is  finally  re- 
j-cted ;  a  most  fortunate  and  accommodating  circumstance  for 
his  subsequent  shipment  of  reinforcements.  Thus  were  the 
predictions  of  Miranda  verified — tiie  predictions  of  a  stranger  to 
our  country,  our  national  policy,  and  the  individual  sentiments 
of  our  congressional  representatives;  a  stranger  who,  as  our 
opponents  would  have  us  believe,  was  almost  entirely  unac- 
quainted with  the  heads  of  the  executive  department.  Wonder- 
ful man  !  who,  by  the  mere  transient  observations  of  two  or  three 
days  residence  at  Washington,  could  foresee  the  premeditated 
defeat  of  a  measure,  that  had  received  so  rapid  a  sanction  in  the 
house  of  representatives  ;  a  measure  that  would  alone  have  dis- 
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appolntecl  him  of  all  his  i^olden  prospects,  and  have  blasted  in 
the  biii  his  hi^h  wroii_Wit  expectations.  Gentlemen,  do  you 
now  believe  that  this  sti'an:^e  coincidence  in  dates  and  circum- 
stances^ was  altoi^ether  fortuitous  ? 

You  must  all  be  sensible  tiiat  Mr.  0^j;den  has  done  every  thin?; 
in  his  power  to  i^ive  you  entire  satisfaction  on  tliis  subject,  and 
to  dispel  every  shade  of  mystery  that  mig-htbe  cast  upon  it.  The 
proceedings  of  this  very  court  testify  his  solicitude  to  establish 
his  innocence  by  the  declarations  of  his  very  prosecutors.  At 
iVA  expense  equal  almost  to  the  pecuniary  penalty  which  would 
follow  his  conviction,  he  has  endeavoured  to  enforce  the  attend- 
ance of  those  witnesses,  who  alone  could  elucidate  the  equivocal 
circumstances  of  this  transaction.  But  his  adversaries  shrink 
from  the  inquiry — they  disobey  the  process  of  this  court — they 
witlihold  t:ie  positive  proof  important  to  this  defence  ;  and  yet 
it  is  insisted,  that  by  positive  proof  on'.y  shall  he  be  justified. 
To  keep  back  or  suppress  evidence  in  civil  cases,  affords  io  the 
opposite  party  the  ri.i^ht  of  drawin;^  the  stronp;est  inference  of  a 
fact ;  and  for' the  most  cogent  reasons — for  it  is  clearly  to  be  pre- 
sumed, that  if  the  evidence  suppressed  could  destroy  such  infer- 
ence, it  would  unquestionably  be  produced.  Are  the  rules  of 
evidence,  then,  more  ri-id  and  less  equitable  in  criminal  cases ? 
This  indeed  would  be  singularly  contradictory  to  the  principles 
of  justice.  It  would  argue,  that  the  mere  pecuniary  concerns  of 
men,  are  entitled  to  more  consideration,  than  their  characters  or 
lii>erty.  No,  gentlemen,  in  criminal  cases,  every  wilful  suppres- 
sion of  testimony  should  be  sternly  discoimtenanced  by  a^  jury  ; 
they  should  deduce  from  it  liberal  and  ir.daigent  conclusions  in 
favour  of  the  accused.  The  mild  and  humane  spirit  of  our  cri- 
minal jurisprudence,  disclaims  a  persecuting  temper  ;  delighting 
in  mercy,  it  yi^dds  no  assistance  to  the  purposes  of  animosity  or 
revenge.     It  seeks  no  end  but  the  dispensation  of  public  justice 

^justice   equal  and   impartial  ;  unobscured  in  its  operations  by 

mystery  or  prevarication— uncontrouled  in  its  progress  by  the 
arbitrary  mandates  of  power.  It  would  be  idle  and  absurd  for 
the  opposite  counsel  to  tell  you,  that  this  is  a  prosecution  con- 
ducted in  the  ordinary  way.  Does  not  one  of  the  witnesses, 
whose  attendance  is  withheld  from  us,  declare  in  his  own  letter, 
that  this  prosecution  was  ordered  by  the  president  ?  Do  we  not 
behold  at  this  bar  one  of  our  most  celebrated  advocates,  a  judge 
of  the  United  States  for  a  neighbouring  district,  retained  as  coun- 
sel to  assist  the  attorney  general  ?  From  these  and  other  obvious 
circumstances,  it  is  evident,  nay  it  is  notorious,  and  I  may  add,  it 
is  avowed,  that  this  prosecution  derives  its  origin  from  the  exalt- 
ed source  which  I  have  designated.  It  is  equally  manifest,  that 
the  elevated  prosecutor,  dy  hin  o^jjn  mandate^  represses  and  with- 
holds the  testimony,  to  obtain  wluch  this  trial  was  formerly  post- 
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poned,  and  which  was  deemed  essential  to  the  justification  of  my 
client.  Since,  then,  this  is  unequivocally  and  explicitly  a  state 
prosecution,  it  demands  from  you  more  than  ordinary  attention 
and  circumspection.  If,  in  the  measures  adopted,  tliere  appears 
the  least  colouring  of  oppression,  your  jealousy  should  be  alarni- 
ed,  your  utmost  vigilance  excited.  The  more  dii^nified  the  si- 
tuation of  the  prosecutor,  the  more  extensive  his  influence,  the 
greater  is  the  danger  which  may  result  to  public  safety  from 
ins  misconduct. 

The  president  of  the  United  States,  and  the  secretary  of  state^ 
have  been  openly  and  expressly  charged  with  a  knowledge  of 
l^eneral  Miranda's  intentions  ;  they  have  been  represented  as  en- 
t  ouraging  and  participating  in  his  plans — as  directing  a  perfi- 
dious and  oppressive  prosecution  against'  those  whom  their 
countenance  had  beguiled.  The  complaints  and  charges  of  Mr. 
Ogden  have  even  been  proclaimed  by  him  in  congress  cham- 
ber, before  the  assembled  representatives  ot  tlie  Union.  What 
vm  attack  on  the  spotless  reputation  of  these  imrrr?tculate  states- 
raien  ?  But  they  treat  it  with  a  dignity  characteristic  of  them- 
-selves.  Theirs  is  a  philosophy  of  no  common  stamp — a  philo- 
'jophy  to  which  we  humble  mortals  are  total  strangers,  which  is 
i.levated  equijly  above  our  powers  and  cur  tixiulation.  It  is  a 
philosophy  which  bathes  their  souls  in  the  tcipid  waters  of  insen- 
r:,ibility,  and  renders  them,  like  the  Grecian  ho o,  impervious  to 
the  weapons  with  which  ordinary   beings  are  assailable. 

The  love  of  popularity,  common  to  our  nature — the  impa- 
tience of  reproach,  which  every  honourable  mind  must  posstss — 
the  jealousy  of  reputation,  inseparable  to  a  heart  of  sensibility, 
can  achieve  no  entrance  in  bosoms  superior  to  the  weak  feelings 
of  mortality.  Though  exposed  to  the  severest  censures,  charg- 
ed with  a  participation  in  deeds,  which  tiiey  themselves  have 
pr'onounccd  crinunal,  and  against  which  they  have  levelled  the 
heaviest  artillery  of  the  law — accused  of  artifice,  hypocrisy, 
persecution- — stigmatised  as  men,  as  statesmen,  as  rulers — 
yet  can  these  illustrious  dignitaries  calmly  submit  to  the  load  of 
opprobrium  heaped  upon  them  ;  though,  by  a  plain  tale,  a  frank 
avowal,  these  calumnies  might  be  silenced  for  ever. 

Gentlemen,  can  we  possibly^  believe  in  this  stoical  apathy— 
ihis  pr-oud  contempt  for  the  opinions  of  others  ?  Can  we  be  per- 
'^uaded  that  these  chiefs  of  our  nation  are  of  f  uch  difierent  con- 
struction from  their  fellow  creatures — of  mirids  more  transcend- 
ent— of  virtues  more  conspicuous — that  they  take  no  pleasure  in 
the  empty  acclamations  of  the  million — that  the  incmse  of  popu- 
larity imparts  no  delight  to  their  senses — ^tiiat  the  lustre  of  cffi- 
cial  rank  creates  no  palpitation  in  their  hearts,  i.cr  dees  tie  rod 
of  power  afford  any  pleasure  to  their  grasp  ?  Or  shall  we  be  in- 
-Juied  to  scepticism  on  these  points — to   suspect  that  after  all^ 
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tliey  are  but  men — mere  common  mortals  ;  subject  to  the  same 
heat  and  cold — the  same  summer  and  winter  as  ourselves  ?  In- 
sph'ed,  like  us,  with  the  same  love  of  fame — the  same  desire  for 
popular  approbiition — and  that  their  apparent  indifference  to 
these  objects  of  human  ambition,  is  ovvini^  to  some  other  cause, 
than  that  of  insensibility  ?  Yes,  gentlemen — it  is  too  evident  that 
they  have  reasons  for  their  conduct,  secret  and  imperious.  Be- 
lieve me,  if  the  witnesses  withheld  could  have  purified  the  cha- 
racter of  the  executive  from  the  foul  stain  of  repr;3ach,  they 
would  never  have  been  refused  to  this  tribunal ;  the  president 
•would  undoubtedly  have  found  means  to  spare  some  of  them 
— .le  would  not,  to  use  their  own  lanj^uage,  "  s/ieciqlly  have  sig- 
nified to  them,  that  their  official  duties  could  not,  consistently 
therewith,  be  at  this  /iressing  juncture  dispensed  with." — What 
pressing  juncture  ?  Has  any  extraordinary  circumstance  occur- 
red, sufficiently  important  to  render  their  united  wisdom  essen- 
tial to  the  cabinet  deliberations  ?  Our  foreign  afiairs  are  in  a 
state  of  amicable,  if  not  honourable  adjustment.  Peace  ofier- 
ings  have  been  made  to  sooth  the  angry  powers  of  Europe,  and 
we  are  flattered  with  assurances  of  tueir  wonderful  efficacy  and 
pernianent  effects.  Are  we  then  disturbed  by  domestic  broils — 
by  internal  coannotions — requiring  tiie  paternal  vigilance  of  thfc 
executive  ?  No,  we  are  in  the  full  tide  of  successful  experiment 
— we  are  sailing  on  smooth  water  ;  c*fe'  bark  glides  majestically 
along,  with  all  tne  advantages  of  wind  and  tide — no  lowering 
in  the  horizon — no  symptoms  in  the  elements  of  an  approach- 
ing storm ;  the  very  pilot  seems  to  doze  securely  at  the  helm, 
.and  to  lull  the  crew  asleep  with  his  song.  What  then  is  tlii.s 
juncture,  which  so  specially  demanded  their  attendance  at 
Washington  ?  We  had  trusted,  that  the  very  season  of  the  year 
would  have  insured  us  their  presence.  It  is  their  customarv 
season  of  recreation — when  they  lay  down  the  heavy  burthen 
of  national  concerns,  and  seek  relaxation  and  amusement  in  the 
various  scenes  which  travelling  presents — nay,  I  am  much  de- 
ceived in  nf)y  expectation,  if  we  do  not  hear,  in  a  little  while, 
when  this  trial  shall  be  finished,  that  the  mighty  pressirig  June* 
tiire  has  passed,  and  the  secretary  is  taking  his  annual  excur- 
sion. Away  then  with  such  fictitious,  such  deceptive  excuses ; 
they  glaringly  betray  the  very  secrets  they  would  conceal.  We 
want  no  ghost  to  tell  us — ^"  there  is  soinething  rotten  in  the  state 
of  Denmark .'^ 

Aye,  but  they  were  w^illing  to  give  "  their  respective  testimo- 
nies" on  commission— kind  gentlemen  !  good  gentlemen  !  we 
humbly  thank  them  for  this  great  condescension  I  But  be  assur- 
ed, we  are  not  to  be  played  upon  thus  easily  ;  we  understand  too 
well  our  own  duty,  and  the  interest  of  ourcUent — we  had  a  par- 
ticular  wish  to  be  indulged  with  their  gracious  presence  j  wti 
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wanted  to  behold  the  light  of  their  countenances  ;  to  read  their 
very  thoughts  ;  to  let  you  discover  in  their  deportment,  obvious 
proofs  of  the  frankness  and  sincerity  of  their  testimony  ;  to 
compel  not  only  the  truth,  but  also  the  whole  truth,  by  interro- 
gatories grounded  on  their  replies,  and  on  circumstances  which 
incidentally  transpired.  Less  than  the  whole  truth  would  have 
been  a  mockery  of  evidence,  and  would  have  destroyed,  instead 
of  vindicating  our  client ;  they  will  pardon  us,  therefore,  for  not 
entrusting  our  safc;ty  to  their  wonderfully  accommodating  expe- 
dient. 

Gentlemen,  I  have  done  ;  no  longer  will  I  detain  you  from  the 
duty  you  are  prepared  to  discharge.  Perhaps  I  should  also  apo- 
logize for  having  so  long  occupied  your  attention  in  so  clear  and 
obvious  a  case. 

The  indictment  is  unsupported — the  accusation  totally  fails.  By 
the  very  evidence  produced  by  the  public  prosecutor,  we  have 
proved  that  IMr.  Ogdei  s's  sale  of  arms  was  a  mere  affair  of  com- 
merce, which  infringed  no  existing  statute.  It  has  not  been 
shown,  that  he  was  even  acquainted  with  the  plans  of  Miranda  ; 
you  are  of  course  bound  to  suppose,  that  he  was  ignorant  of 
them.  With  equal  propriety  miji;ht  a  similar  prosecution  huve 
been  instituted  against  any  individual,  who  innocently  or  igno- 
rantly  sold  to  Miranda  a  case  of  pistols,  or  a  charge  of  gun  pow- 
der. On  this  RTOund  a;  ic.  you  cannot  hesitate  to  pronounce  a 
verdict  of  acquittal,  ^v  e  have  also  shown  ycu,  that  the  statute 
in  question  has  not  been  violated,  since  the  articles  sold  by  Mr. 
Ogden  did  not  proceed  from  hence  to  a  Spanish  colony,  but  to  a 
French  port  in  St.  Domingo,  to  which  it  was  both  customary  and 
lawful  to  make  such  shipments  ;  that  in  fact  the  expedition  of 
Tvliranda  did  not  assume  a  hostile  form  at  this  port,  but  at  St.  Do- 
mingo, and  proceeded  from  thence  against  the  Caraccas.  The 
fact  also  is  known  to  you,  that  tl-is  country  was  not  at  peace  v/ith 
Spain,  and  on  this  head  you  have  been  referred  to  the  official  de- 
clarations of  the  president,  as  well  as  to  acts  of  open  hostility, 
•committed  by  th.e  Spanish  forces.  Though  our  testimony  has 
])een  forcibly  withheld  from  you,  yet  we  iiave  also,  1  trust,  suffi- 
ciently satisfied  your  minds  that  the  preparations  of  Miranda  re- 
ceived the  sanction  of  our  executive  magistrate;  a  sanction 
which,  I  presume,  you  will  not  question  his  right  to  grant--a 
sanction  whicli' cannot  fail  to  exonerate  the  agents  of  his  A'. ill 
from  the  pains  and  penalties  of  the  lav/. 

Gentlemen,  you  must  be  fully  acquciinted  with  this  prosecu- 
tion, and  all  its'  attendant  circumstances  ;  with  the  transaction 
referred:  to,  in  its  real  m.erits  ;  and,  a!)ove  all,  with  your  own 
powers,  in  their  amplest  extent.  I  call  upon  you  to  exercise 
them  with  candour  ar,d  independence  ;  1  call  upon  you,  ;^s  the 
watchmen  of  public  justice,  to  protect  its  sacred  sanctuary  from 
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becominp;  tie  den  of  opo-^ss-on.  With  the  li'rht  oft'ie  hoiiour- 
abi-^wraict  lac  !y  pAss^'d  in  this  court,  b-amiiuvon  yo\ir  pjth, 
your  feet  caiuiot  stiiiUble,  nor  your  footsteps  winder.  You  viiil 
yi.'M  anoth.r  !iuniIi.itin->:  lesson  to  presunuiii;-  power — y«uviil 
afford  :i:iother  proof,  tliar  in  tl.is  free  and  iMdependcnt-  country, 
tiiearai  of  .government  may  seek  in  vain  to  crush  the  humblest 
citizen.  'riiou::^h  you  can  i?;ive  no  decision,  that  \\\.\  iiidemiiify 
my  ciiept  for  the  wrongs  and  injuries  he  has  already  sustained, 
yet  cai  your  acquittal  res::ue  lii.n  from  t'lose  furti^er  penalties 
Mith  which  he  is  menaced.  In  your  verdict,  l^e  will  find  some 
consolation  for  past  severities;  it  \^lll  render  his  justification 
complete — his  innocence  triumphant. 

Mr.  Kmmet. — 1  address  you,  i^entlemen,  with  feelinQ;s  fiir 
dirferent  from  those  with  wi-.ich  I  rose  to  address  the  jury  that 
has  recentlv  acqvutted  co'on.l  Smith.  I  h  .d  indeed  the  firmest  re- 
liance on  their  prci)ity  and  good  intentions  ;  and  the  strongest 
hopes  that  they  wou-d  not  d-jiiver  the  defendant  over  to  punish- 
iTi.nt,  without  sunicieut  and  satisfactory  proof  of  his  having  of- 
fended against  the  law.  Tliose  hopes,  however,  were  not  unac- 
companied witii  anxiety ;  the  novelty  of  the  case,  its  intrinsic 
importance,  the  vast  interest  which  it  has  excited  throughout  the 
United  States,  and  a  fear  that  its  decision  mig'  t  be  influenced  by 
pLUty  politics,  all  tended  to  excite  my  solicitude.  Besides,  this 
clause  of  the  statute  in  question,  had  never  b.fore  received  a  ju- 
dicial interpretation  ;  and  !  could  not  but  feel  considerable  uneasi- 
ness, lest  the  ingenuity  and  talents  of  the  counsel  for  the  prose- 
cution should  mislead  men,  not  very  conversant  in  legal  discus- 
sions, and  not  much  habituated  to  detect  and  guard  against  th- 
artifices  of  such  able  advocates.  Ti-.e  conduct  of  that  j..?.  y,  how- 
ever, has  sliown  that  my  anxieties  and  fears  were  groundless.  A 
sound  and  judicious  interpretation  has  been-  given  to  th.e  law  by 
the  acquittal  of  colonel  Smith,  and  I  trust  you,  gentlemen,  will 
feel  no  disposition  to  question  its  correctness  :  no  party  politics 
have  influenced  their  decision  ;  for  that  jury,  constituted  of  men 
of  all  political  sentiments,  has  returned  a  verdict,^  which,  in  tins 
greai  city,  likewise  composed  of  all  the  varieties  'of  political 
sects,  has  been  received  with  very  universal  satisfaction.  1hie 
mi<^fortune  of  the  ballot  has,  it  is  true,  gentlemen,  deprived  you 
of  the  honour  of  having  broken  the  boom  ;  but  you  may  second 
and  support  their  immortal  verdict  ;  your  names  wiil  tJ^en  be  as- 
sociated with  theirs,  and  in  the  future  nistory  of  these  tri'tis,  you 
yv\l.  be  considered  as  their  partiiers  hi  independence  and  integ- 
rity. 

if  this  were  a  common  case,  and  that  T  had  not  been  inst;'uct- 
ed  by  experience  to  guard  against  conclusions,  which,  tliough 
they' do  not,  as  I  think,  legitimately  follow  from  the  law  or  tne 
evidence,  may  still  be  urged  upon  your  consideration,  I  shou.d 
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confine  myself  to  very  narrow  bounds  ;  and  should  rest  my 
client's  defence,  Avith  a  few  (general  observations,  upon  some 
essential  and  obvious  defects  in  the  testimony  produced  on 
the  part  of  the  prosecution.  But  although  I  shall  probably  take 
somewhat  of  a  more  detailed  view  of  the  evidence,  out  of  re- 
spect to  the  importance  of  this  trial,  do  not  suppose  that  I  am  ac- 
tuated by  any  apprehension  as  to  its  ultimate  result ;  for  it  would 
be  unpardonable  timidity  indeed,  to  doubt  of  the  defer.dant's  ac- 
quittal, v.^hen  there  is  no  proof  whatsoever  which  can  attach  to 
him  the  offence  for  which  he  is  indicted. 

A  principle  for  wnich  I  contended  in  an  early  stage  of  this 
trial,  would,  if  I  had  been  fortunate  enough  to  convince  the 
court  of  the  propriety  of  its  application  then,  have  swept  away 
more  than  two-thirds  of  all  the  evidence  we  have  heard.  You 
will  recollect,  that  at  the  outset  of  tr.is  multifarious  testimony,  1 
objected  to  any  evidence's  being  received  of  the  acts  of  thiid  per- 
sons, not  in  the  presence  of  Mr.  Ogden,  until  proof  should  have- 
been  previously  given  of  a  connection  as  to  design  and  object, 
amounting  to  combination  or  conspiracy,  between  those  third 
persons  and  him.  As  this  point  had  been  previously  argued,  and 
the  opinion  :)i '.he  court  ascertained,  I  contented  myself  with  sim- 
ply stating  and  relying  on  the  objection.  Its  pj'opriety  and  force- 
will,  perhaps,  be  more  strongly  felt,  now  that  the  testimony  is 
tlosed  ;  for  no  proof  has  been  given  of  a  connection  between  the 
defendant  and  those  third  persons,  but  still  a  mass  of  irrelevant 
initter  is  let  loose  to  operate  upon  your  passions  and  your  pre- 
judices, if  perchance  any  man  among  you  should  be  capable  ot 
letting  his  verdict  b-  intlueuced  by  prejudice  or  passion.  The 
Jaw  has  endeavoured  to  guard  against  this  inconvenience,  by  a 
rule  that  ia  expliciily  laid  in  I  East's  Crown  Law,  p.  96,  whicli 
I  submitted  to  the  court,  and  shall  take  the  liberty  of  again  of- 
fering to  your  consideration.  It  is  there  stated,  under  the  arti- 
cle High  Treason,  §  37,  as  follows  :  ^'  In  this,  as  in  other  casea 
founded  in  con.'jfiiracij^  the  conspiracy  or  agreement  among  seve- 
ral to  act,  ill  concert  together  for  a  particular  end,  must  be  esta- 
blished by  proof,  be/ere  any  evidence  can  be  given  of  the  acts  of 
any  jinson  not  in  the  Jiresence  of  the  fiiisoner.  And  this  must, 
generally  speaking,  be  done  by  evidence  of  the  party's  own  acts. 
and  cannot  be  collected  f\im  the  acts  of  others.,  indejiendent  of  his 
ovjn  ;  as  by  express  evidence  of  the  fact  of  a  previous  conspi- 
racy together,  or  of  a  concurrent  knowledge  and  approbation  of 
eacli  other's  acts.*'  The  writer  then  proceeds  with  some  obser- 
vations upon  what  may  be  received  as  evideJice  of  this  connec- 
tion, which  are  not  relevant  to  the  matter  before  us,  and  in  tl;c 
following  section  thus  resumes  the  rule  upon  which  I  insist. 
"  But  when  the  connecHon  bct'-JU'^en  the  parties^  by  one  or  otb.cr  ol 
the  m?.ans   above  meritloned,  v^  once  cstahllsitedj  of  v.i.ich   tbx 
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xfoiirt  must,  in  the  first  instance,  ]i\d^e,  ftrcvious  to  the  adiyussion 
of  any  comeijueyitial  ciidence  to  cjf'ict  the  prisoner  by  the  acts  of 
others^  to  tvhich  he  ':vas  7ict  a  party  or  Jiuvy  ;  then  ^vliattver  is 
done  in  pursuance  of  that  conspiracy,  by  one  of  the  conspira'- 
tors,  thouojh  unkno^vn  perhaps  to  tlse  rest  at  the  time,  is  to  be 
conddcrccl  as  tlie  act  of  all."  On  this  question,  permit  me  to 
observe,  that  the  rule  is  laid  down  not  only  for  liit,h  treason,  but 
for  all  cases  founded  in  conspiracy  ;  that  is,  in  the  agreement  of 
iwoor  more  persons  lo  do  an  illegal  thin.^.  Permit  me  also  to 
observe,  that  the  broad  and  general  rule  of  evidence  is,  no  man 
shall  be  t^ffected  by  the  acts  of  others,  to  which  it  is  not  proved 
that  he  was  party  or  privy.  This  rule  is  founded  in  reason  and 
justice,  and  admits  of  no  exception  but  the  one,  namely  where 
lliose  acts  were  done  in  pursuance  of  a  previously  formed  agree- 
ment  or  cons|)iracy,  between  the  accused  and  h.iiu  whose  acts 
are  offered  in  evidence,  to  accomplish  some  illegal  object.  In 
order  to  open  tlie  door  to  this  exception,  it  is  necessary,  as  laid 
down  by  the  a-Ul.ority  just  read  to  ycu,  to  offer  preliminary 
proof  of  that  agreement.  In  ti.e  present  case  then,  my  objec- 
tion to  the  admission  of  this  evidence,  was  founded  not  upon  any 
technical  rule  relutir.g  to  conspiracies,  wijch  you  might  think 
inapplicable  here,  but  upon  a  broad  and  general  pi  inciple  of  law, 
to  which  there  is  but  one  exception.  It  Avas  v/ith  the  opposite 
counsel  to  show,  that  the  offence  charged  against  Mr.  OgdcU  fell 
within  that  exception,  and  was  founded  in  conspiracy  ;  and  hav- 
ing  done  so,  they  should  have  given  evidence  of  a  conspiracy, 
and  Mr.  Ogden's  being  a  party  to  it,  before  they  were  admitted 
to  bring  against  hnii  the  acts  of  third  persons  in  his  absence. 

But  I  was  told,  that  if  this  evidence  was  not  brought  home  to 
Mr.  Ogden,  the  court  would  direct  the  jury  to  leave  it  out  of 
their  consideration.  With  deference,  it  appears  to  me,  that  the 
wisest  way  would  have  been  to  follow^  the  course  for  which  we 
contended,  by  withholding  tl.is  testimony,  till  the  preiin'inary 
fact  of  conspiracy  was  proved  ;  and  th.us  we  should  have  avoided 
the  trouble  and  delay,  and  exposure  to  unjust  ai^.d  injurious  im- 
pressions on  your  part,  which  w^e  have  aciually  encountered. 
The  admission,  however,  which  that  argument  contains,  will  suf- 
ficiently instruct  you  in  your  present  duties.  Tnere  is  not  the 
smallest  particle  of  evidence  of  any  agreement  or  conspiracy  be- 
tween IVIr.  Ogden  and  the  other  persons  wiio  are  mentioned  by 
ihe  witnesses  ;  you  must,  therefore,  lay  cut  of  your  conside- 
ration every  transaction  done  by  another  not  in  the  presence  of 
Mr.  Ogden,  and  I  expect  this  direction  to  you  from  the  court. 

Setting  then  aside  all  this  irrelevant  matter,  what  is  the 
amount  of  the  legal  evidence  in  this  case  I  That  Mr.  Ogden 
l.au9:ht  of  ceneral  Stevens  some  arms,  and  of  others  some  am- 
lauuidon  :  that  they  were  put  on  board  the  Leander,  she  being 
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an  armed  vessd  habitually  tradin,^  to  St.  Dominj^o,  to  which 
pliice  It  was  also  lawful  and  customary  to  export  military  stores  ; 
tiiat  she  had  shipped  on  board  120  men  ;  that  80  were  the  usual 
complem-nt  of  her  regular  crew  ;  but  that  the  other  40  were 
destined  for  brin..^in;:^  back  the  Emperor  and  Indostan,  belonging 
to  the  same  owner,  and  then  at  St.  Domingo,  for  which  place 
she  was  bouncj ;  that  Mr.  Oi^den  went  on  board  the  Leander  at 
the  Hook  in  a  sail  boat,  with  a  gentleman  called  general  Miran- 
da, who  was  g'oing  out  in  her  a  passenger  to  St.  Domingo;  that 
he  then  returned,  and  waS  afterwards  arrested.  Where  is  there 
tlie  slightest  crime  in  all  these  transactions  ?  Let  it  not  be  said 
that  I  am  sheltering  my  client  under  mere  defects  of  testimony 
and  legal  evasions — No,  on  the  contrary,  let  it  be  remembered, 
that  he  has  never  shru.ik  from  any  inquiry  to  which  this  trial 
mi';^ht  have  given  iise  ;  let  the  circumstances  under  wiiich  he  is 
forced  upon  his  defence,  be  kept  in  mind  ;  and  then  can  I  be 
blamed  if  I  fasten  on  the  dencijncy  of  testimony  for  the  prose- 
culion,  and  call  on  the  law  for  liis  acquittal. 

Pursuant  to  the  rule  on  which  1  have  already  insisted,  that  no 
notice  is  to  be  taken  of  the  acts  of  others,  not  in  the  defendant's 
presence,  you,  gentlemen,  Aviil,  i  hope,  lay  out  of  the  question, 
all  t'iat  Miranda  did,  or  Armstrong,  or  Lewis,  or  Loudon  ;  all 
that  was  done  about  the  printing  press  and  Sp.mish  types  ;  but 
more  particularly,  all  that  was  done  by  the  persons  on  board  the 
Leander  after  she  left  the  Hook.  You  will  consider  the  case, 
such  as  it  is  presented  to  you,  by  the  facts  that  are  legally  proven 
and  admissible  as  evidence.  Mr.  Ogden  purchased  arms  and 
ammunition  ;  he  is  in  the  habit  of  purchasing  them  as  a  mer- 
cliant,  and  of  sending  them  to  St.  Domingo ;  in  doing  so  he 
committed  no  offence.  There  were  60  passengers  taken  on 
board ;  though  Mr.  Rose  said  there  were  300  persons,  it  is  now 
agreed  there  were  but  180  ;  of  those  120  were  regularly  ship- 
ped; the  others  were  considered  as  passengers.  Istlie  owner  of 
a  ship  to  be  acquainted  with,  or  responsible  for  the  objects  of 
passengers  ? 

I  confess  I  feel  very  strongly  inclined  to  rest  my  client's  de- 
fence on  this  very  palpable  defect  of  tesdmony  ;  and  to  commit 
it  to  you,  gentlemeii,  with  the  few  observations  I  have  already 
made.  Such,  doubtless,  would  be  my  conduct  on  any  other  oc- 
casion. In  this  case,  however,  I  am  engaged  by  the  degree  of 
public  interest  which  it  has  excited,  and  even  by  my  personal 
respect  for  the  counsel  on  the  other  side,  to  enter  into  a  more 
detailed  consideration  of  the  charges  and  the  evidence. 

It  is  said  that  the  expedition  clearly  appears  to  have  been  for 
a  military  purpose,  from  the  circumstance  that  the  preparations 
were  coupled  v/ith  concealment.  The  manifest,  it  seems,  diJ. 
not  mention  specifically  the  articles  on  board,  and  from  thence 
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it  is  inferred,  that  there  was  a  criminal  design  of  concealing-  the 
slupmt-nt  from  tiie  knowledge  of  governmjnt.     To  all  tb.is  rea- 
soning I  might'content   myself   by    relying  on    the   principle 
whicii  I  have  already  endeavoured  to  impress  upon  your  minds. 
The  manifest  was  not  the  act  of  Mr.  Ogden,  nor  made  in   his 
presence  ;  there  is  no  evidence  that  he   was  acquainted  with  its 
contents  or  imperfections — .\e  cannot,  therefore,    be   answerable 
for  t'lem;  nor  will  tiiey  afibrd,  as  against  him,  any  inference  of 
intentional  concealment.     But  I  will  go  farther,  and  say,  that  the 
defects  of  that  instrument  have  been  attributed  to  dishonest  mo- 
tives, with  which  taey  could  have  no  possible  connexion.     There 
could  have   been  no  intention  of  concealing   from   government 
that  arms,   ammunition,   and    miiitaiy  stores  were  putthig  on 
board  ;  because  one  of  the  witnesses  for  the  prosecution  swears 
they  w^ere   put  on  board  under  his  inspection — he  is  a  custom- 
house ofticer,  and  it  was  his  duty  to  make  his  reports  at  the  cus- 
tom-iiouse  :  furtiier,  tiie  siiip  carpenter  swears,  that  before  the 
ballast  was  put  on  board,  the  wharf  was  so  covered  with  military- 
stores,  that  a  person  could  scarcely  pass.     This  is  a  proof  that 
whatever  may  have  been  the  reason  why   the  manifest  did  not 
particularise  all  tlie  articles  of  the  shipment,  it  was  not  for  the 
purpose  of  concealing    them   from  government.     Of  what  use 
could  such  concealment  have   been  ?  Arms  and  warlike  stores 
were  openly  sent  to  St.  Domingo  ;  it  was  not  contrary  to  law  to 
do  so  :  there  wis  no  violation  of  the  port-regulations;  nor  were 
there  any  additional  duties  to  pay.     Why  then  did  not  the  ma- 
nifest specify  particulars?   I  will  tell  you  what  I  believe  to  have 
been  the  reason.     It  is,  I  understand,  not  uncommon  to   adopt 
this  conduct  where  the  cargo  contains  contraband  of  war.   We  ail 
know  that  the  seas  are  infested  with  belligerent  cruisers,  from 
which  it  is  scarcely  possible  that  neutrals,  with  cargoes  in  the 
slightest  degree  suspicious,    can    ever   escape ;    and  if    those 
cruisers  were  informed,  that  the  cargoes  contained  articles  con- 
traband of  war,  they  would  be  mucii  more  liable  to  capture.     I 
perceive  the  opposite  counsel  ready  to  interrupt  me,  and  set  me 
right  by  reminding  me,  that  the  manifest  is  no  part  of  the  ship's 
papers,  and  taat  it  remains  here  at  the  custom-iiouse.    True  ;  but 
let  him  remember,  that  there  are  probably  spies  (at  least  com- 
inercial  ones)  here,  and  in  every  other  considerable  port.     The 
custom-house  must  of  necessity  be  open  to  them,  and  if  the  do- 
cuments deposited  there   furnished  information   of  contraband 
shipments,  we  can  have  no  doubt  but  that  they  would  greatly  fa- 
cilitate   condemnations  abroad.     Manifests,  therefore,    I  under- 
stand, frequently    disguise  the  character  of  such  articles  ;  but 
whatever  be  the  motive  for  their  doing  so,  there  can  be  no  inten- 
tion of  cheating  tae  government ;  for  it  can  be  defrauded  of  no« 
thing  by  the  evasion. 

o  o 
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Having,  I  hope,  satisfied  you  on  this  point,  let  us  see  what 
gives  to  the  labt  voyage  of  tlie  Ltandtr  tie  character  of  a  mili- 
tary expedition,  which  the  other  side  is  bound  to  attach  to  it  by 
sufficient  and  positive  evidence.  Nothing  tliat  I  lecollect  has 
been  ofltred  on  that  head  but  the  testimony  of  Rose.  V\  hat 
does  it  prove,  and  how  does  any  thing"  that  it  proves  apply  to  Mr. 
O^den  .''  Rose  said  there  were  about  40  passengers  on  board; 
does  that  furnish  reasonable  ground  lor  interring,  that  the  vessel 
was  proceeding  on  a  military  exptdilion  ?  If  so,  I  am  afraid  you 
must  conclude,  that  my  poor  countr)  men  are  intent  on  storming 
the  principal  cities  of  the  Union  ;  lor  there  is  scarcely  a  vessel 
from  Ireland  which  does  not  bring  two  or  three  hundred  passen- 
gers on  board.  I  presume,  however,  that  a  number  of  persons 
taking  tl>eir  passage  in  the  same  ship,  is  no  evidence  of  its  being 
destined  for  a  military  expedition. 

But  the  passengers  on  board  the  Leander  called  themselves 
captains,  colonels,  and  majors  ;  if  so,  where  were  the  soldiers  ? 
And  are  officers  alone  sufficient  for  carrying  on  a  military  expedi- 
tion? Here  also  the  question  recurs,  of  which  you  sh.ould  never 
lose  sight,  M'hat  does  Mr.  Ogden  know  of  those  commissions  or 
titles  ?  Were  they  gi\en  or  used  in  his  presence  ?  How  do  i ny 
acts  or  titles  of  gen.  Miranda,  or  his  officers,  bring  home  a  crime 
to  the  defendant  ?  It  is  stated  that  tl-e  Leander  went  against  the 
Spanish  Main  ;  is  it  proved  that  he  authorised  its  doing  so  ?  He 
appears  to  have  been  a  total  stranger  to  the  motives  that  influ- 
enced captain  Lewis  to  take  this  step  ;  perhaps  the  captain  did 
not  find  a  ready  market  at  St.  Domingo,  and  therefore  proceeded 
further ;  perhaps  Miranda  purchased  the  whole  cargo,  on  con- 
dition of  his  landing  it  on  the  Main.  To  convict  the  defendant 
by  this  kind  of  testimony,  it  should  be  proved  that  he  was  in  a 
conspiracy  with  general  Miranda  to  revolutionize  the  Caraccas. 
They  are  unable  to  give  evidence  of  any  fact  of  that  kind  ;  and 
need  I  suggest  to  you,  gentlemen,  that  no  out-oi-door  rumours, 
no  surmises  on  your  parts,  nor  any  impressions  or  belief  which 
you  may  have  formed,  can,  in  this  case,  supply  the  want  of  that 
necessary  evidence  ?  This  is  a  criminal  proceeding  ;  the  public 
prosecutor  is  bound  to  make  out  his  case  ;  smmises  and  hypo- 
thetical suppositions  are  open  to  us,  but  not  to  him ;  and  if  he 
cannot  furnish  you  with  the  necessary  proof  tor  establishing  the 
accusation,  he  must  fail  of  convicting  the  defendant.  No  testi- 
mony of  a  conspiracy  between  the  defendant  and  general  Miran- 
da has  been  laid  beiore  you;  it  cannot  tlierefore  be  presume  a  on 
this  trial  ;  and,  of  course,  you  are  not  warranted  to  take  aiiy  no- 
tice of  the  general's  conduct,  after  he  left  this  port,  with  the  view 
of  applying  it  to  Mr.  Ogden. 

It  is,  however,  too  strong  a  conclusion  for  you  to  draw  in  a 
criminal  case,  that  because  the  Leander  was  armed,  anci  carry- 
ing out  military  stores  to  the  Spanish  Main,  she  was  therefore 
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bound  on  a  military  expedition.  It  is  perfectly  known  to  you, 
that  all  the  coasts  of  South  America,  owned  by  Spiiin,  are  well 
watched  by  i^uarda  costas  ;  now  what  evidence  have  you  that  this 
was  not  a  smu^glinii:  instead  of  a  military  expedition  ?  Rose  in- 
^leed  has  siid  somethini^  about  a  fort,  and  about  some  expressions 
of  Miranda  and  his  companions  ;  but  I  ask  again,  what  relation 
can  their  expressions  have  to  Mr.  Ogden,  or  wherefore  should  he 
be  aifected  l3y  them  ? 

The  counsel  for  the  prosecution  also  urge  in  further  proof 
that  this  expedition  was  military,  the  other  articles  which  were 
procured  for  it ;  and  I  remember,  that  on  the  last  trial,  great 
stress  ivas  laid  upon  the  circumstance  of  a  considerable  quantity 
of  clothing  being  put  on  board,  which  it  was  alleged  was  not  an 
^^rdinary  article  of  trade.  That  presumption,  however,  is  now 
entirely  removed  ;  for  you  have  ample  evidence  that  clothing  has 
been  exported  from  hence  in  great  quantities,  for  the  purposes  of 
commerce.  But  even  supposing  the  clothing  in  question  was  not 
intended  as  an  article  of  trade,  how  will  that  affect  the  defend- 
ant ?  Those  persons  they  call  the  officers  purchased  some  uni- 
forms, and  a  number  of  jackets  and  trowsers  were  procured 
from  the  tailors.  Was  this  done  by  Mr.  Ogden,  or  in  his  pre- 
sence ?  Yes,  it  seems  that  on  one  occasion  he  walked  with  Mr. 
Armstrong  into  a  store,  and  waited  for  him  there  while  he  was 
giving  some  orders  ;  but  this  does  not  prove  privity  between 
them.  Would  you  think  it  fair  and  reasonable,  that  any  of  you 
should  be  implicated  in  a  crime  from  the  circumstance  of  walk- 
ing with  an  acquaintance,  and  accom.panying  him  into  a  store ; 
without  having  taken  any  part  in  his  transactions  there  ?  If  this 
doctrine  be  true,  any  man  may,  under  similar  circumstances,  be 
involved  in  the  punishment  of  offences,  of  which  he  never  had  any 
knowledge.  Is  it  possible,  after  sifting  and  riddling  the  wdiole  of 
this  testimony  respecting  the  military  nature  of  the  expedition, 
that  you  can  find  in  it  a  particle  of  sufficient  substance  to  affect 
the  defendant  ?  What  he  appears  to  have  done  in  the  course  of 
his  business  as  a  merchant,  if  it  was  lawful,  will  be  considered  as 
lawfully  done.  He  sent  arms  and  ammunition  to  St.  Domingo  ; 
he  was  in  the  habit  of  doing  so  commercially,  and  it  was  legal  ; 
you  have  all  of  you  frequently  heard  of  "  Ogden's  fleets."  But 
it  is  said  that  in  this  instance  he  practised  a  deception,  wdiich  is 
evidence  of  his  being  privy  to  general  Miranda's  designs  ;  in  .the 
bond  which  he  executed  at  the  custom-house  for  the  return  of  the 
arms  on  board  theLeander,  he  said  nothing  ofthe  great  quantity  she 
contained,butonly  specified,  I  think,  17  guns.  The  gentlemen  in  ar- 
guing thus,  mistake  the  nature  of  that  bond  ;  it  has  reference  only  to 
the  arms  used  in  the  equipment  of  a  vessel,  but  no  relation  what- 
soever to  its  cargo,  which  it  would  be  absurd  to  suppose  any  man 
-on  exporting  was  to  give  bond  for  bringiijg  back  again.     The 
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equipment  Mr.  Ogden  very  faithfully  described,  and  therefore  he 
is  innocent  of  the  deception  imputed  to  him. 

Let  us  now  advert  to  the  alleviation  in  the  indictment,  that  he 
began  and  set  on  foot  this  expedition.  On  this  point  I  shall  con-^ 
tent  iTiyself  with  referring  to  your  memories,  without  a  single 
observation  from  me,  whether  any  thing  that  has  been  said  can 
possibly  prove  it  ?  As  to  firoviding  and  firefiaring  the  means^  Sec. 
the  learned  counsel  v/ho  closed  the  defence  of  colonel  Smith,  sug- 
gested, on  that  occasion,  a  construction  of  this  clause  of  the  sta- 
tute, which  I  shall  beg  leave  to  press  upon  your  attention.  That 
you  may  the  better  understand  it,  permit  me  to  read  you  part  of 
the  4tli  section  of  the  act  of  the  5th  of  June,  1794,  and  to  mark 
the  distinction  between  it  and  the  5th  section  of  the  same  act, 
upon  which  the  defendant  is  indicted.  The  4th  section  runs 
thus  :  "  If  any  person  shall,  within  tr,e  territory  or  jurisdiction 
of  the  United  States,  increase  or  augment,  or  procure  to  be  in- 
creased or  augmented,  or  shall  be  knowingly  concerned  in  increas- 
ing or  augmenting  the  force  of  any  ship  of  war,"  Sec.  Observe 
those  words — or  shall  be  knonvir.gly  concerned  in  doing  the  prohi- 
bited thing.  The  5th  section  has  no  such  words  ;  but  only  en- 
acts, that  whoever  shall  provide  or  prepare  the  means  for  any  mi- 
litary expedition,  &c.  shall  be  punished.  Those  words,  ''  or 
shall  be  knowingly  concerned,"  were  inserted  hi  the  4th  section, 
to  punish  those  who  partially  assisted  in  augmenting  the  force  of 
such  vessel,  and  clearly  shew  the  opinion  of  the  legislature,  that 
those  who  only  gave  such  partial  assistance,  could  not  be  com- 
prehended in  the  words  "  mcrcase  or  augment,  or  procure  to  be 
increased  or  augmented  ;"  so  in  the  fifth  section,  which  is  before 
you,  tiiose  who  have  only  partially  assisted  or  been  concerned  in 
providing  or  preparing  the  means  for  a  military  expedition,  can- 
not be  comprehended  in  the  description  of  persons  who  have 
provided  or  prepai'ed  the  means  ;  for  the  means^  in  the  strict  con- 
struction of  a  penal  statute,  must  be  understood  as  the  whole 
means  ;  and  no  person  who  has  provided  only  imrt  of  the  means, 
can  be  punished  under  the  clause  of  the  act.  The  district  at- 
toi-ney  has  said,  that  the  principal  means  for  a  military  expedi- 
tion, are  the  men  :  the  men  were  provickd  by  another  person  ; 
and  as  he  has  not  shown  a  conspiracy  or  combination  among  the 
parties,  tlie  acts  of  that  other  person  can  in  no  shape. affect  Mr. 
Ogden.  It  is  said,  however,  that  he  paid  some  of  those  men  ; 
that  is  not  the  fact.  Miranda  drew  on  liim  for  the  money,  and 
he  honoured  the  drafts.  This  was  the  mere  act  of  a  merchant, 
for  whicli  he  was  entitled  to  com  mission  ;  it  was  an  act  that  any 
qth.er  merchant  in  the  city  might  have  p.-rformed,  and  it  would 
not  be  alleged  tivdt,  by  so  doing,  he  had  rendered  himself  guilty, 
under  this  statute,  of  providing  the  meani]  for  a  military  expedi- 
tion. 
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The  next  question  that  presents  itself  is,  what  was  the  desti- 
nation of  the  LeandtT  ?  The  oniy  destination  with  which  it  is 
proved  that  the  defendant  was  acquainted,  was  St.  Domini^o,  and 
that  does  not  fall  within  this  statute  or  indictment.  If,  after  the 
vessel's  arrival  there,  she  went  furtiier,  is  there  any  evidence  that 
this  was  ;lone  with  his  knowledge  ?  AikI  permit  me  to  remind 
you,  that  you  have  no  ri^^ht  to  presume  any  thing  unfovourable 
to  him,  in  order  to  eke  out  a  cnminal  pix)secution.  But  it  is  said 
the  l^eandcrwcnt  from  St.  Domingo  to  Aruba,  and  from  that  to 
Poi'to  Cavallo,  and  tiiat  she  was  carrying  on  a  military  expedi- 
tion against  tlie  Caraccas  ;  if  so,  the  expedidon  was  carried  on 
from  St.  Domingo,  wiiere  the  whole  assumed  a  military  shape, 
or  from  Aruba,  and  not  from  New  York.  But  to  make  the  case 
fall  vvitiun  the  indictmLUt,  it  must  be  a  military  enterprise  car- 
ried on  (as  such)  from  some  part  of  the  United  States.  Now,  as 
to  the  assertion  that  this  was  an  expedition  a^^ainst  the  Caraccas, 
see  what  is  the  evidence  :  forty  men  and  a  priming  press,  sent  in 
hostility  to  a  formidable  province  1  would  they  be  weak  enough 
to  set  themselves  in  opposition  to  a  million  ?  No,  on  the  first 
blush  of  the  affair,  you  must  be  convinced,  that  if  general  Mi- 
randa and  his  friends  had  any  military  views,  they  must  have  been 
for  the  Caraccas,  and  not  against  them  ;  in  aid  and  favour  of  the 
people,  and  not  with  any  purposes  of  hostility  against  the  inha- 
bitants of  that  strong  and  populous  country.  I'his  part  of  the 
indictment,  therefore,  is  equally  unproved. 

'  We  come  now  to  the  averment,  that  the  United  States  were 
then  at  peace  with  Spain.  Though  this  topic  is  exhausted,  per- 
mit me  to  remind  you,  that  penal  statutes  must  be  strictly  con- 
strued ;  that  the  terms  of  peace  and  war  have  each  two  significa- 
tions somewhat  different ;  one  technical,  and  the  other  more  loose 
and  familiar.  If  the  ioose  and  familiar  signification  would  be 
favourable  to  the  defendant,  you  are  bound  in  the  construction  of 
this  penal  law  to  adopt  it,  and  more  particularly,  if  you  find  that 
on  other  occasions  the  legislature  has  employed  the  word  peace 
in  that  popular  acceptation,  and  not  as  tlie  opposite  to  war,  de- 
clared by  congress,  according  to  the  forms  of  tne  constitution. 
Tnat  the  legislature  has  done  so,  you  can  have  no  doubt,  if  you 
examine  the  statute  respecting  the  armament  against  the  Alge- 
rines,  3d  vol.  of  the  Lav\^s  of  the  United  States,  pages  22  and  25. 
In  that  statute,  the  depredations  of  the  Algerines  against  our 
commerce  are  mentioned,  but  no  war  declared — nor  in  truth  had 
congress  exercised  its  constitutional  right  of  doing  so  :  and  yet 
the  last  section  says,  that  Jf  a  peace  shall  take  jdace  between  the 
United  States  and  the  regency  of  Algiers,  no  further  proceedings 
shall  be  had  under  that  act.  Here  the  legislature  has  described 
the  country  as  not  being  in  a  state  of  peace,  although  no  war 
Iiadbeen  declaimed,  and  nothing  had  happened  to  destroy  the  state 
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of  peace,  but  depreciations  on  our  commerce.  All  I  ask  of  you, 
then,  j^entlemen,  is,  that  in  the  construction  of  the  penal  law  be- 
fore you.,  you  will  take  the  congress  for  your  guide,  and  interpret 
the  word  peace  in  the  same  sense  as  you  find  it  employed  by  the 
very  legislature  that  enacted  this  law  and  almost  at  the  very 
same  time.  That  body  has  declared,  that  peace  between  us  and 
iiny  foreign  nation,  is  destroyed  by  its  depredations  and  aggres- 
sions. This  construction  is  particularly  appropriate  to  the  law 
upon  which  you  have  to  decide  ;  because  it  is  an  act  that  confers 
peculiar  protection  upon  the  nations  which  it  favours,  and  there 
is  no  r.iason  why  any  fort^ign  state  should  enjoy  the  benefit  of  pe- 
culi  u'  protection,  without  meriting  it  by  peculiar  amity.  The 
countries  against  which  war  has  not  been  declared,  according  to 
the  forras  of  the  constitution,  but  which  provoke  it  by  their  hos- 
tile aggressions,  may  st^ind  upon  the  law  of  nations,  and  claim 
whatever  benefit  it  gave  anterior  to  and  independent  of  this  law, 
or  gives  at  tni^s  d.\y  in  England,  where  no  such  law  has  ever  ex- 
isted. 

Now  let  me  ask  you,  did  Spain  stand  in  the  situation  with  re- 
spect to  us,  at  the  time  of  tliis  expedition,  that  she  merited,  by  her 
peculiar  amity,  the  peculiar  protection  of  that  statute  ?  Had  she 
not  (as  the  Algerines  had  in  1794,  according  to  the  declaration 
of  the  Legislature  itself)  destroyed  tiie  state  of  peace  between  her 
and  us  by  her  hostile  depredations  and  aggressions  ?  When  the 
Leander  was  fitting  out  here,  were  we  not  in  that  state,  that  the 
president  was  obliged  to  send  a  message  to  congress  on  the  sub- 
ject, in  which  heunequivocallydenomiiiates  the  acts  of  Spain  to- 
wards us,  as  acts  of  hostility  ?  But  it  has  been  said,  that  if  Spain 
was  at  war  with  us  tiien,  sue  is  at  war  with  us  now  :  that  question 
is  very  immaterial  for  me  to  discuss  ;  I  may,  however,  answer 
the  observation,  by  pointing  out  this  difference.  At  the  time  of 
the  armumjnt,  as  it  is  called,  congress  had  not  passed  any  reso- 
lution on  the  subject  of  our  relations  with  that  country  ;  but  they 
have  siiice  determined  to  negotiate. 

I  nave  nov/,  gentlemen,  offered  some  observations  upon  the 
eiidence  ;  and  in  doing  so,  I  have  acted  rather  contrary  to  my 
judgment ;  for  to  me  it  appears  conclusively,  that  no  part  of  the 
testimony,  such  as  it  is,  can  in  any  manner  touch  Mr.  Ogden. 
He  only  hired  his  ship,  and  sold  articles  of  commerce  as  a  mer- 
chant. It  may,  perhaps,  be  supposed,  that  he  had  some  know- 
ledge of  tiie  object  of  the  expedition  ;  so  probably  had  Mr. 
Haight,  who  made  the  belts  and  pouches,  and  military  accoutre- 
ments ;  but  is  it  pretended,  that  the  latter  gentleman  should  be 
thereby  prevented  from  selling  them,  or  the  former  from  follow- 
ing his  mercantile  pursuits? 

It  is  settled  by  the  concurrence  of  all  parties,  that  you, 
^gentlemen,  are  the  judges  of  law  and  fact.     You  will  no  doubt 
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discharge  this  important  duty  with  due  deference  to  the  court ; 
but  you  are  also  bound  to  the  discreet  exercise  of  your  own 
judgments.  The  learned  juds^^e  will  dcch\re  what  he  conceives 
the  law  to  be  ;  but  as  the  verdict,  comprising  in  it  both  law  and 
flict,  will  be  exclusively  yours,  your  oaths  require  you  to  con- 
sider and  determine  for  yourselves.  If  you  find  any  of  the 
points  that  I  have  argued  to  be  in  favour  of  the  defendant,  it  will 
entitle  you  to  deliver  a  general  verdict  of  acquittal  ;  and  in  doing 
so,  your  decision  cannot  be  more  gratifying  to  your  own  feelings, 
than  it  will  be  consistent  with  what  I  conceive  to  be  the  justice  of 
the  case. 

[Mr.  Edwards's  speech  omitted.] 

Judge  Talmadge  then  proceeded  to  charge  the  jury.  The 
points  of  law  that  arose  in  the  progress  of  this  trial,  being  pre- 
cisely the  same  as  those  raised  and  determined  on  the  trial  of  coL 
Smith,  the  judge's  charge  was  the  same  in  substance,  as  reported 
in  that  trial ;  and  after  a  careful  collation  of  the  testimony,  which 
his  honour  told  the  jury  was,  in  liis  mind,  clear  and  decisive 
against  Mr.  Ogden,  as  having  provided  and  prepared  the  means 
within  the  United  States  of  a  military  expedition,  to  be  carried 
on  from  tlience  against  the  dominions  of  some  foreign  power,  he 
closed  his  charge  by  observing,  that  the  defendant's  agency  in 
preparing  the  means,  the  nature  of  the  expedition,  and  its  des- 
tiny, were  facts  of  which  the  jury  were  the  proper  and  only 
judges.  That  whether  the  United  States,  at  the  time  the  offence 
is  charged,  were  at  peace  or  in  war,  is  matter  of  law,  and  as 
such  ought  to  be  decided  by  the  court.  The  jury  might  con- 
scientiously rely  upon  its  correctness,  and  were  under  no  neces- 
sity to  assume  a  responsibility  beyond  a  determination  of  matters 
properly  within  their  decision. 

The  jury  retired,  and,  after  a  short  abseuQC,  returned  a  verdict 
of  Not  Guilty. 


THE     END. 


